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PREFATORY NOTE 


It is the purpose of this official publication to make available to 
the public, in an orderly and accessible form, decisions issued under 
regulatory laws administered in the Department of Agriculture. 


The decisions published herein may be described generally as 
decisions which are made in proceedings of a quasi-judicial (as 
contrasted with quasi-legislative) character, and which, under the 
applicable statutes, can be made by the Secretary of Agriculture, 
or an officer authorized by law to act in his stead, only after notice 
and hearing or opportunity for hearing have been given. These 
decisions do not include rules and regulations of general applica- 
bility which are required to be published in the Federal Register. 
For reasons of policy, the identities of the parties are not reported 
in decisions issued under one statute which expressly authorizes, 
but does not require the publication of facts and circumstances 
of a violation, unless the Secretary in his decision has specifically 
ordered or directed such publication. 


The principal statutes concerned are the Agricultural Marketing 
Agreement Act of 1937 (7 U.S. C. 1946, ed. 601 et seg.) , the Com- 
modity Exchange Act (7 U.S.C. 1946 ed. 1 e¢ seq.), the Grain 
Standards Act (7 U.S.C. 1946 ed. 71 et seq.), the Packers and 
Stockyards Act, 1921 (7 U.S. C. 1946 ed. 181 et seg.), the Perish- 
able Agricultural Commodities Act, 1930 (7U.S.C.1946 ed. 
499a et seqg.), and the United States Warehouse Act (7 U.S.C. 
Chapter 10). 


The decisions published are numbered serially, in the order in 
which they appear herein, as “Agriculture Decisions”. They may 
be cited by giving the volume and page, for illustration, thus: 1 
A. D. 472. It is unnecessary to cite the docket or decision num- 
ber. Prior to 1942 the Secretary’s decisions were identified by 
docket and decision numbers, for example, D-578; S. 1150. Such 
citation of a case in these volumes generally indicates that the 
decision is not published in the Agriculture Decisions. 


Current unreported court decisions involving the regulatory 
laws administered by the Department will be published herein. 


A yearly Index-Digest and Subject-Index, list of decisions 
reported, and other tables will be found in No. 12 (December) 
issue of the Agriculture Decisions. 

Copies of monthly issues of the decisions will be available 
through the Superintendent of Documents, U. S. Government 
Printing Office, Washington 25, D. C. 
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AGRICULTURE DECISIONS 
BEFORE THE SECRETARY OF AGRICULTURE 


UNITED STATES DEPARTMENT OF AGRICULTURE 


(No. 4256) 
In re CHARLES VOJTEK. CEA Docket No. 48. Decided May 3, 1955. 


Termination of Suspension of Trading Privileges 


Where respondent was denied trading privileges (7 A.D. 386) but has since 
made full restitution, and it is deemed that the public interest requires 
no further suspension, respondent’s request for restitution is granted. 


Mr. Rodger R. Kaufmann, Administrator, Commodity Exchange Authority, 
for Commodity Exchange Authority. Mr. Charles Vojtek, of Westchester, 
Hlinois, respondent, pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER REMOVING SUSPENSION OF TRADING PRIVILEGES 


On May 26, 1948, an order was entered in this proceeding 
under the Commodity Exchange Act (7 U.S.C. Chapter 1) direct- 
ing contract markets to refuse the respondent all trading priv- 
ileges thereon “until further order of the Secretary of Agricul- 
ture.” The respondent has, in effect, requested the issuance of an 
order terminating the suspension of his trading privileges. The 
request states that the respondent has made full restitution. The 
Commodity Exchange Authority has filed an answer to the 
request stating, in effect, that it appears that the respondent has 
made restitution and that it believes that reinstatement of trad- 
ing privileges is justified. 

Since the respondent’s trading privileges have been suspended 
for nearly seven years, the public interest requires no further 
suspension, and the respondent’s request for restoration is 
granted. 

Accordingly, all contract markets are hereby notified, as pro- 
vided by the order of May 26, 1948, that they need no longer 
refuse trading privileges to Charles Vojtek. 

A copy hereof shall be served by registered mail upon the 
respondent and upon all contract markets. 





COMMODITY EXCHANGE ACT 
Cite as 14 A.D, 348 


(No. 4257) 


In re WILLIAM LupDwic. CEA Docket No. 66. Decided May 11, 
1955. 


Denial of Trading Privileges—Stipulation by Respondent 
—Jurisdiction of Secretary—Consent Order 


Upon respondent’s admission of jurisdictional facts, waiver of oral hearing, 
consent to entry of order herein, and stipulation, trading privileges of 
all contract markets are denied respondent for a period of 30 days, such 
refusal to apply to all trading done and positions held by respondent 
directly and indirectly with the exception of trading in cash butter. 


Mr. Benjamin M. Holstein for Commodity Exchange Authority. Messrs. Mc- 
Donough and Durkin, of Bronx, New York, for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a quasi-judicial proceeding under the Commodity Ex- 
change Act (7 U.S.C., Chapter 1), instituted by a complaint and 
notice of hearing issued under Section 6(b) of the Commodity 
Exchange Act (7 U.S.C. 9) by the Assistant Secretary of Agri- 


culture on March 22, 1955. 

The complaint alleged that on various occasions during the 
five-month period between October 5, 1954, and March 4, 1955, 
the respondent traded in egg futures on the Chicago Mercantile 
Exchange in excess of maximum permissible quantities, in wilful 
violation of Section 4a(2) of the Commodity Exchange Act and 
the order of the Commodity Exchange Commission establishing 
limits on positions and daily trading in eggs for future delivery 
(7 U.S.C. 6a(2) ; 17 CFR, 1953 Supp., 150.5). The complaint also 
alleged that the respondent submitted reports to the Commodity 
Exchange Authority which did not correctly reflect his trading 
and positions in egg futures during this period, in wilful viola- 
tion of Section 4i of the Commodity Exchange Act and Sections 
5.10, 5.11, and 5.21 of the rules and regulations thereunder (7 
U.S.C. 61; 17 CFR 5.10, 5.11, 5.21). 


No hearing has been held. On April 21, 1955, prior to the date 
set for the filing of an answer, the respondent submitted a stipu- 
lation under Section 0.4(b) of the rules of practice (17 CFR 
0.4(b)), in which he admitted the facts contained herein under 
“Findings of Fact” and consented to the entry of the order here- 
inafter set forth. 





IN RE LUDWIG 
Cite as 14 A.D, 348 


FINDINGS OF FACT 


1. At all times material to this decision and order, respondent 
William Ludwig was a member of the Chicago Mercantile Ex- 
change and was engaged in the business of merchandising butter 
and eggs at 180 Duane Street, New York 13, New York. 


2. During the period from October 5, 1954 to March 4, 1955, 
both inclusive, respondent William Ludwig caused the execution 
of transactions and held open contract positions in eggs for 
future delivery on the Chicago Mercantile Exchange. 


3. At all times material to this decision and order, the Chicago 
Mercantile Exchange was a duly designated contract market 
under the Commodity Exchange Act. 


CONCLUSIONS 


Section 0.4(b) of the rules of practice under the Commodity 
Exchange Act (17 CFR 0.4(b) ) provides as follows: 


(b) Consent order. At any time after the issuance of the 
complaint and prior to the hearing in any proceeding, the 
Secretary, in his discretion, may allow the respondent to 
consent to an order. In so consenting, the respondent must 
submit, for filing in the record, a stipulation or statement 
in which he admits at least those facts necessary to the Sec- 
retary’s jurisdiction and agrees that an order may be 
entered against him. Upon a record composed of the com- 
plaint and the stipulation or agreement consenting to the 
order, the Secretary may enter the order consented to by the 
respondent, which shall have the same force and effect as 
an order made after oral hearings. 


The facts admitted by the respondent and set forth in the Find- 
ings of Fact are sufficient to subject him to the jurisdiction of the 
Secretary of Agriculture. The complainant recommends that the 
waiver of hearing submitted by the respondent be accepted and 
that the order to which he has consented be issued. It is so 
concluded. 


ORDER 


Effective July 1, 1955, all contract markets shall refuse all 
trading privileges to William Ludwig for a period of thirty (30) 
days, such refusal to apply to all trading done and positions held 





350 PACKERS AND STOCKYARDS ACT, 1921 
Cite as 14 A.D. 350 


by the said William Ludwig directly and also to all trading done 
and positions held indirectly through persons owned or controlled 
by him, or otherwise, provided, however, that such refusal shall 
not be construed to apply to trading in cash butter. 

A copy of this decision and order shall be served upon the 
respondent by registered mail or in person, and upon each con- 
tract market. 


(No. 4258) 


In re LORENZO ROBINSON d/b/a REN ROBINSON LIVESTOCK COM- 
MISSION COMPANY. P&S Docket No. 2088. Decided May 3, 1955. 


Cease and Desist—Violations of Act—Selling Livestock 

of Packer-Buyer to Packer without Disclosing Name of 

True Owner—Permitting Unregistered Dealer to Engage 
in Dealer Operations—Consent Order 


Where respondent sold livestock which had been planted with him for sale 
on a commission basis by a person employed by a packer as a buyer of 
livestock without disclosing to the packer that its buyer was the owner 
of the livestock, and knowingly aided and assisted said buyer in oper- 
ating as a dealer without being registered and without furnishing a 
bond, held, respondent shall cease and desist from such violations of 
the act. 

Messrs. John S. Griffin and Lowell E. Miller for Livestock Branch, Produc- 
tion and Marketing Administration (now Livestock Division, Agricul- 
tural Marketing Service). Messrs. Sidney R. Rose and Edward Flam of 
Flam, Valensi & Rose, of Los Angeles, California, for respondent. Mr. 
John Curry, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), hereinafter 
referred to as the “act”, initiated by an order of inquiry and 
notice of hearing filed on December 18, 1953, by the Director of 
the Livestock Branch, Production and Marketing Administration 
(now the Director of the Livestock Division, Agricultural Mar- 
keting Service). Respondent is charged with violating Sections 
307 and 312(a) of the act (7 U.S.C. 208, 213(a)). Respondent 
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filed an answer on February 17, 1954, generally denying the alle- 
gations in the order of inquiry and requesting an oral hearing. 
An oral hearing was scheduled for April 21, 1954, at Los Angeles, 
California. The hearing was not held due to representations by 
the parties that the matter could be settled upon a consent order 
basis. Before an immediate settlement could be agreed upon by 
the parties, the respondent became ill and all matters pertaining 
to the proceeding were held in abeyance at the request of counsel 
for respondent. 

On April 26, 1955, there was filed a Stipulation For The Entry 
Of An Order To Cease And Desist, signed by counsel for the 
respective parties, in which respondent consented to the jurisdic- 
tion of the Secretary of Agriculture and agreed to the entry of 
an order requiring him to cease and desist from engaging in the 
practices complained of in the order of inquiry, said order to con- 
tain findings of fact based upon the allegations of the order of 
inquiry as the findings of fact of the Secretary. The Livestock 
Division, by its attorney, has recommended that the order con- 
sented to by respondent be entered. 


FINDINGS OF FACT 


1. The Union Stock Yards, Los Angeles, California, herein- 
after referred to as the “stockyard,” was at all times mentioned 
herein a posted stockyard subject to the provisions of the act. 


2. Respondent is registered with the Secretary of Agricul- 
ture as a market agency to buy and sell livestock on a commis- 
sion basis at the stockyard, and at all times mentioned herein 
respondent was so registered. 


3. Respondent, at the stockyard, on the twenty-five occasions 
referred to in paragraph III of the order of inquiry, sold live- 
stock planted with him for sale on a commission basis by Sam 
Harman to the Goldring Packing Company, which employed Sam 
Harman as a buyer of livestock, without disclosing to such packer 
that its employee, Sam Harman, was the owner of the livestock. 


4. Respondent, at the stockyard, in connection with the sale 
transactions referred to in paragraph III of the order of inquiry, 
knowingly aided and assisted Sam Harman, a person employed as 
a packer-buyer, in operating as a dealer within the meaning of 
the act without being registered and furnishing bond under the 
act, although at the time of such sale transactions respondent 
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knew or should have known that Sam Harman was operating as a 
dealer within the meaning of the act and had not registered or 
furnished bond under the act. 


CONCLUSIONS 


By reason of the facts set forth in Findings of Fact 3 and 4, it 
is concluded that respondent has violated Sections 307 and 
312(a) of the act (7 U.S.C. 208, 213 (a) ). 

Inasmuch as the respondent has agreed to a consent disposition 
of this case and complainant has recommended that the order 
consented to by respondent be entered, the order will be issued. 


ORDER 


Respondent shall cease and desist from the violations set forth 
in the Findings of Fact. 


This order shall become effective upon the sixth day after 
service and copies hereof shall be served upon the parties by reg- 
istered mail or in person. 


(No. 4259) 


In re I. R. BOOTH AND F. C. BOOTH, PARTNERS, d/b/a G & R 
MARKET. P&S Docket No. 2132. Decided May 6, 1955. 


Cease and Desist—Violations of Act—Sharing Profits 

from Speculative Transactions with Officers and Em- 

ployees of Market Agency—Failing to Keep Proper 
Books and Records—Consent Order 


Where respondents, pursuant to a working arrangement with a registered 
market agency, conducted their speculative operations through the facili- 
ties of said market agency and divided profits from such transactions 
with officers and employees of said market agency, and where respondents 
failed to keep accounts, records, and memoranda that fully and correctly 
disclosed all transactions involved in their business as a dealer at the 
stockyard, held, respondents are ordered to cease and desist from such 
unfair, unjustly discriminatory, and deceptive practices and to keep such 
accounts, records, and memoranda as will fully and correctly disclose 
all transactions involved in their business as a dealer. 


Mr. Jerome S. Ducrest for Livestock Division, Agricultura] Marketing Serv- 
ice. Mr. William R. Koger, of Denver, Colorado, for respondents. 


Decision by Thomas J. Flavin, Judicial Officer 





G & R MARKET 
Cite as 14 A.D. 352 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), hereinafter 
referred to as the act. The Order of Inquiry and Notice of Hear- 
ing filed by the Director, Livestock Division, Agricultural Mar- 
keting Service, on November 4, 1954, charged respondents with 
various violations of the act. Respondents, on December 3, 1954, 
filed an answer to said Order of Inquiry and Notice of Hearing 
admitting the jurisdictional allegations, attempting to explain or 
justify their action in connection with others, and denying the 
remaining allegations. Respondents denied that any of the viola- 
tions charged against them in the Order of Inquiry and Notice 
of Hearing were wilful. On December 15, 1954, respondents filed 
an amended answer admitting “the material allegations of fact” 
in the Order of Inquiry and Notice of Hearing but denying wilful 
violations of the act or the regulations, waiving the right to an 
oral hearing and to the report of the examiner, and consenting 
to the issuance of “an appropriate order”, with findings of fact, 
requiring respondents to (1) cease and desist from the practices 
complained of in the Order of Inquiry and Notice of Hearing, 
and (2) keep such accounts, records and memoranda as will fully 
and correctly disclose all transactions involved in their business 
as a dealer. The Livestock Division, by its attorney, has recom- 
mended that such an order be issued. 


FINDINGS OF FACT 


1. The Union Stock Yards, Denver, Colorado, hereinafter 
referred to as the stockyard, was at all times mentioned herein 
a posted stockyard subject to the provisions of the act. 


2. Respondents are registered with the Secretary as a dealer 
to buy and sell livestock for their own account, at the stockyard, 
and at all times mentioned herein were so registered. 


3. Respondents, pursuant to an “understanding,” “agree- 
ment,” or “working arrangement” with officers and employees of 
the Denver Live Stock Commission Company, a registered market 
agency which occasionally cleared and financed some of respon- 
dents’ speculative transactions, and through which respondents 
sold practically all of their cattle and purchased a substantial 
portion of the cattle purchased at the stockyard, conducted their 
speculative operations through the facilities of said market 
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agency and divided profits from certain speculative transactions 
with said officers and employees of the Denver Live Stock Com- 
mission Company, as follows: 


(a) Respondents, at the stockyard, on or about October 25, 
1950, pursuant to an “understanding” or “agreement” with cer- 
tain officers and employees of the Denver Live Stock Commission 
Company, sold 349 cattle, which respondents had purchased in a 
country transaction from A. A. Ringenberg of Littleton, Colo- 
rado, through the facilities of said market agency, which financed 
and cleared the transaction, and divided the profit from the spec- 
ulative transaction with said officers and employees of the market 
agency, as follows: 

Max Engleson $ 410.00 
Henry Kestel 410.00 


Neil McCullough 410.00 
Respondents $1,234.49 


(b) Respondents, at the stockyard, on or about the dates listed 
below and at divers other times during the year 1951, pursuant 
to a “working arrangement” between respondents and Henry 
Kestel, cattle salesman for the Denver Live Stock Commission 


Company, which enabled respondents to use the facilities of said 
market agency to conduct some of their speculative operations, 
bought and sold livestock from and through the Denver Live 
Stock Commission Company and paid said Henry Kestel various 
sums of money from the profits realized by respondents from the 
speculative transactions conducted, at least in part, through the 
facilities of his employer, as follows: 


Date 

1951 Amount 
Jan. 22 $ 75.00 
Feb. 7 25.00 
Sept. 11 399.85 
Nov. 2 146.50 
Dee. 3 2,273.00 


4. Respondents, during the year 1950, failed to keep accounts, 
records and memoranda that fully and correctly disclosed all 
transactions involved in their business as a dealer at the stock- 
yard, in that: 

(a) Respondents failed to retain, as a part of their accounts 
and records, copies of bills, accounts of sale, and other support- 
ing documents submitted to them by various market agencies in 
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connection with respondents’ purchases and sales of livestock, at 
the stockyard, during the year 1950. 


(b) Respondents failed to maintain a complete and accurate 
record of the weight of livestock purchased and sold by them at 
the stockyard during the year 1950, and failed to maintain any 
record of the weight of “inventory” livestock held by them dur- 
ing said year. 

(c) Respondents failed to enter in their accounts and records 
the purchase price and other expenses in connection with the 
purchase of the livestock sold by respondents, at the stockyard, 
during the year 1950. 


(d) Respondents, in connection with a major portion of the 
sales of livestock made by them at the stockyard during the year 
1950, failed to enter in their accounts and records the dates of 
such sales, number of head of livestock sold, persons to whom the 
livestock was sold, and other pertinent data relating to such sales 


transactions. 


CONCLUSIONS 


By reason of the facts set out above, it is concluded that re- 
spondents have violated Sections 312(a) and 401 of the act. 

Inasmuch as respondents have consented and the complainant 
has recommended that an order be issued which would require 
respondents to cease and desist from the practices complained of 
in the Order of Inquiry and Notice of Hearing and which would 
require respondents to keep such accounts, records and memo- 
randa as will fully and correctly disclose all transactions involved 
in their business as a dealer, the order will be issued. 


ORDER 


Respondents shall cease and desist from engaging in the unfair, 
unjustly discriminatory and deceptive practices set out in the 
Findings of Fact above. 

Respondents shall keep such accounts, records and memoranda 
as will fully and correctly disclose all transactions involved in 
their business as a dealer at the stockyard. 

This order shall become effective 6 days after service and 
copies hereof shall be served upon the parties by registered mail 
or in person. 





PACKERS AND STOCKYARDS ACT, 1921 
Cite as 14 A.D. 356 


(No. 4260) 


In re COASTAL LIVESTOCK COMMISSION AND CREDIT COMPANY, A 
CORPORATION. P&S Docket No. 2131. Decided May 6, 1955. 


Cease and Desist—Violations of Act—Shortage in Custo- 
dial Account—Improperly Using Funds Received As Ship- 
pers Proceeds—Failing to Show in Accounts True Name 
of the Purchaser of Livestock—Selling Own Livestock in 
Competition with Consigned Livestock—Consent Order 


Where respondent, a registered market agency, on numerous occasions had 
a shortage in its custodial account; used funds received as proceeds from 
the sale of livestock consigned to it for sale on a commission basis for its 
own and purposes other than for payment of lawful marketing charges 
and the remittance of net proceeds to shippers; took livestock consigned 
to it for sale on a commission basis into its own account and in account- 
ing submitted accounts showing false and incorrect names as the pur- 
chasers; sold livestock consigned to it for sale on a commission basis 
to the President of respondent company; sold livestock purchased by 
respondent in speculative country transactions in competition with live- 
stock consigned to it on a commission basis; and sold livestock owned 
by itself in competition with livestock consigned to it on a commission 
basis and made such sales under false and incorrect names, held, respond- 
ents, its officers, and employees shall cease and desist from engaging in 
such unfair, unjustly discriminatory, and deceptive practices. 


. Jerome S, Ducrest for Livestock Division, Agricultural Marketing Serv- 
ice. Coastal Livestock Commission and Credit Company, a corporation, 
of Houston, Texas, respondent, pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), hereinafter 
referred to as the act. The Order of Inquiry and Notice of Hear- 
ing filed by the Acting Director, Livestock Division, Agricultural 
Marketing Service, on November 5, 1954, charged respondent 
with various violations of the act and the regulations. Respon- 
dent, on December 31, 1954, filed an answer to the Order of 
Inquiry and Notice of Hearing admitting the charges contained 
in said Order of Inquiry and Notice of Hearing but denying that 
the violations were wilful. Respondent waived hearing and con- 
sented to the issuance of a cease and desist order. Respondent has 
gone out of business. The Livestock Division has recommended 
that the order consented to by respondent be entered. 
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FINDINGS OF FACT 


1. The Port City Stock Yards, Houston, Texas, hereinafter 
referred to as the stockyard, was at all times mentioned herein 
a posted stockyard subject to the provisions of the act. 


2. Respondent is registered with the Secretary as a market 
agency to buy and sell livestock on a commission basis and render 
clearing services, at the stockyard, and at the times of the trans- 
actions of respondent hereinafter referred to was so registered. 


8. (a) Respondent, on or about March 31, 1954, had a short- 
age in its custodial account in the amount of $9,780.05. As of that 
date, respondent had a custodial account bank overdraft of $25,- 
582.62, and current proceeds receivable totaling only $15,802.57, 
resulting in said shortage of $9,780.05. 


(b) Respondent, at various times during the period from July 
31, 1953 through April 1, 1954, other than the time specified in 
sub-paragraph (a) above, had deficiencies in its custodial account, 
as follows: 

Date Amount of 

1953 Deficiency 
July 31 $ 5,751.39 
Aug. 31 14,996.65 
Sept. 30 12,110.71 
Oct. 31 12,110.61 
Nov. 30 8,372.13 
Dec. 31 1,500.31 

1954 
Jan. 31 9,493.30 
Feb, 28 9,911.19 


4. Respondent, at the stockyard, during the period from April 
1 through August 31, 1954, used funds received as proceeds from 
the sale of livestock consigned to it for sale on a commission basis 
for purposes of its own and purposes other than the payment of 
lawful marketing charges and the remittance of net proceeds to 
shippers, thereby endangering the faithful and prompt account- 
ing therefor and payment of the portions thereof due the owners 
or consignors, in that: 


(a) Respondent, on April 30, 1954, had a shortage in shippers’ 
proceeds in the amount of $12,120.18. As of that date, respondent 
had a custodial account bank overdraft of $13,659.76, and cur- 
rent proceeds receivable totaling only $1,539.58, resulting in said 
deficiency in custodial funds of $12,120.18. 
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(b) Respondent, on May 31, 1954, had a shortage in shippers’ 
proceeds in the amount of $10,438.92. As of that date, respondent 
had a custodial account bank overdraft of $21,398.45, and cur- 
rent proceeds receivable totaling only $10,959.53, resulting in said 
deficiency in custodial funds of $10,438.92. 


(c) Respondent, on June 30, 1954, had a shortage in shippers’ 
proceeds in the amount of $14,850.79. As of that date, respondent 
had a custodial account bank overdraft of $28,649.58, and current 
proceeds receivable totaling only $13,798.79, resulting in said 
deficiency in custodial funds of $14,850.79. 


(d) Respondent, on July 31, 1954, had a shortage in shippers’ 
proceeds in the amount of $24,353.42. As of that date, respondent 
had a custodial account bank overdraft of $27,499.04, and current 
proceeds receivable totaling only $3,145.62, resulting in said defi- 
ciency in custodial funds of $24,353.42. 


(e) Respondent, on August 31, 1954, had a shortage in ship- 
pers’ proceeds in the amount of $23,322.28. As of that date, re- 
spondent had a custodial account bank overdraft of $45,703.70, 
and current proceeds receivable totaling only $22,381.42, result- 
ing in said deficiency in custodial funds of $23,322.28. 


5. Respondent, at the stockyard, on or about 5 specified dates 
and in other similar transactions at divers other times during the 
period from May 1 through July 31, 1954, took livestock con- 
signed to it for sale on a commission basis into its own account 
and, in accounting to the consignors of the livestock for the sale 
of their livestock, submitted accounts of sale showing assumed, 
false, fictitious or otherwise incorrect names as the purchasers 
of their livestock instead of the name of respondent, copies of 
which were made a part of respondent’s accounts and records. 


6. Respondent, at the stockyard, on or about 2 specified dates 
and at divers other times during the month of August 1954, sold 
livestock consigned to it for sale on a commission basis to Harold 
W. Darroh, the president and principal owner of respondent. 


7. Respondent, at the stockyard, on or about 11 specified 
dates and in other similar sales transactions at divers other times 
during the month of August 1954, sold livestock purchased by 
respondent in speculative country transactions in competition 
with livestock consigned to it for sale on a commission basis. 
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8. Respondent, at the stockyard, on or about 4 specified dates, 
sold livestock owned by respondent in competition with livestock 
consigned to it for sale on a commission basis and made such 
sales under false and incorrect names. 


CONCLUSIONS 


By reason of the facts set out above, it is concluded that re- 
spondent has violated Sections 304, 307, 312(a) and 401 of the 
act and Sections 201.40, 201.41, 201.43, 201.59 and 201.60 of the 
regulations. 

Inasmuch as respondent has consented and the complainant has 
recommended that an order be issued which would require re- 
spondent to cease and desist from the practices complained of in 
the Order of Inquiry and Notice of Hearing, the order will be 
issued. 


ORDER 


Respondent, its officers and employees, shall cease and desist 
from engaging in the unfair, unjustly discriminatory and decep- 
tive practices set out in the Findings of Fact above. 

This order shall become effective 6 days after service and copies 
hereof shall be served upon the parties by registered mail or in 
person. 


(No. 4261) 


In re THE LICENSEES OPERATING AS COMMISSION MERCHANTS IN 
THE DESIGNATED AREA OF NEW YORK CITY, NEW YorRK. P&S 
Docket No. 1146. Decided May 9, 1955. 


Continuation of Rates and Charges 


Inasmuch as the parties are agreed, the current rates and charges are con- 
tinued in effect to and including August 1, 1955, unless changed or 
extended by further order before that date, and, for good cause shown, 
this order will become effective in less than 30 days. 


Mr. John L. Currin for Livestock Division, Agricultural Marketing Service. 
Mr. Milton E. Sahn of Bernhardt, Sahn, Shapiro & Epstein, of New 
York, New York, for respondents. 


Decision by Thomas J. Flavin, Judicial Officer 
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ORDER 


This is a rate proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U.S.C. 181 et seq.). 

The respondents are now operating under an order issued on 
April 16, 1953 (12 A.D. 380), continuing in effect to and includ- 
ing June 1, 1955, the commission charges authorized by an order 
issued on March 29, 1951 (10 A.D. 351). 

By their petition filed on April 28, 1955, the respondents re- 
quested that the current commission charges be continued in 
effect until August 1, 1955,-and indicated that they would peti- 
tion for modification or further continuation of the current com- 
mission charges on or before June 1, 1955. On April 20, 1955, 
pursuant to respondent’s request, an extension of time until May 
15, 1955, was granted for filing the operating statements re- 
quired to be filed by the order of April 16, 1953. 

The Livestock Division, Agricultural Marketing Service, by its 
attorney, filed an answer recommending that respondents’ peti- 
tion of April 28, 1955, be granted. 

Prior to the issuance of the order of March 29, 1951, authoriz- 
ing the current commission charges, notice of the petition there- 
for was given to the public and opportunity was provided for 
interested persons to be heard in the matter. Inasmuch as the 
present petition does not involve an increase of rates and charges 
lawfully prescribed by the Secretary or any rates and charges for 
services not heretofore covered by order, it is found that further 
notice and public procedure on this order are unnecessary. 

Inasmuch as the parties are agreed that the currently author- 
ized commission charges should be continued, such charges, as 
set forth in the order of March 29, 1951, are continued in effect 
to and including August 1, 1955, unless changed or extended by 
further order before that date. 

The respondents shall file the operating statements required 
by the order of April 16, 1953, on or before May 15, 1955. 


The respondents, who must prepare for and be ready to comply 
with this order on its effective date, desire that it become effective 
upon the expiration of the order of April 16, 1953. The Packers 
and Stockyards Act provides that orders of this nature shall not 
become effective in less than five days after their date. Undue 
delay in making this order effective may adversely affect the 
marketing of live poultry. Accordingly, good cause is found for 
making this order effective in less than 30 days. 
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This order shall become effective on June 2, 1955, and remain 
in effect to and including August 1, 1955, unless changed or 
extended by further order before the latter date. 

Copies hereof shall be served upon the parties by registered 
mail or in person. 


(No. 4262) 


In re St. LouIs NATIONAL STOCKYARDS COMPANY. P&S Docket 
No. 1246. Decided May 9, 1955. 


Modification of Rates and Charges 


Inasmuch as the parties are agreed, respondent is authorized to assess a 
modified schedule of rates and charges to and including June 30, 1957, 
unless changed by further order, and, for good cause shown, this order 
will become effective in less than 30 days. 


John L. Currin for Livestock Division, Agricultural Marketing Service. 
Mr. Frederick P. Lee of Lee Toomey & Kent, of Washington, D. C., for 
respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


Mr. 


“ 


ORDER 


This is a rate proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U.S.C. 181 et seq.). 

The respondent is presently operating under an order issued on 
May 12, 1953 (12 A.D. 468), authorizing assessment of the cur- 
rent temporary schedule of rates and charges to and including 
June 30, 1955. 

On April 4, 1955, respondent, by its attorney, filed a petition 
requesting authority to make certain modifications in its schedule 
of rates and charges and that assessment of the modified schedule 
be authorized to and including June 30, 1957. 

Notice of the petition and its contents was published in the 
Federal Register on April 20, 1955 (20 F.R. 2624), and, although 
interested persons were afforded an opportunity to indicate a 
desire to be heard in the matter, no interested person notified the 
Hearing Clerk of a desire to be heard. 

The Livestock Division, Agricultural Marketing Service, by its 
attorney, filed an answer recommending that the petition be 
granted. 
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Inasmuch as the parties are agreed the petition is granted, and 
beginning on the effective date of this order the respondent is 
authorized to put into effect the modifications requested. Respon- 
dent is authorized to assess the modified schedule of rates and 
charges during the life of this order. 

The respondent corporation which must prepare for and be 
ready to comply with this order on its effective date has re- 
quested that it become effective as soon as possible. The Packers 
and Stockyards Act provides that orders of this nature shall not 
become effective in less than five days after their date. Undue 
delay in making this order effective may adversely affect the 
marketing of livestock. Accordingly, good cause is found for mak- 
ing this order effective in less than 30 days. 

This order shall become effective on May 16, 1955, and remain 
in effect to and including June 30, 1957, unless changed by fur- 
ther order before the latter date. 

Copies hereof shall be served upon the parties by registered 
mail or in person. 


(No. 4263) 


In re ROLAND J. LAGRANGE. P&S Docket No. 2136. Decided May 
23, 1955. 


Cease and Desist—Violation of Act—Sharing Profits from 
Speculative Transactions with Employee of Market Agency 
—Consent Order 


Where respondent, a registered dealer, pursuant to an arrangement with an 
employee of a market agency, purchased, through the employee, cattle 
consigned to the agency for sale on a commission basis and on the same 
day resold the cattle on a “turned ticket” at a marked-up price and 
shared the profit with said employee, and where respondent, pursuant to 
another arrangement with an employee of another market agency, sold 
cattle through facilities of said market agency in a transaction handled 
by said employee, at a profit, and paid said employee a bonus on such 
speculative operation, held, respondent shall cease and desist from engag- 
ing in such unfair, unjustly discriminatory and deceptive practices. 


Mr. Jerome S. Ducrest for Livestock Division, Agricultural Marketing Serv- 
ice, Mr. Roland J. LaGrange, of Denver, Colorado, respondent, pro se. 


Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), hereinafter 
referred to as the act. The Order of Inquiry and Notice of Hear- 
ing filed by the Acting Director, Livestock Division, Agricultural 
Marketing Service, on November 19, 1954, charged respondent 
with violating Section 312(a) of the act. Respondent, on Decem- 
ber 138, 1954, filed an answer to said Order of Inquiry and Notice 
of Hearing admitting some of the allegations contained in the 
Order of Inquiry and Notice of Hearing, attempting to explain or 
justify his actions in connection with others, and denying the re- 
maining allegations. Respondent denied that any of the violations 
charged against him in the Order of Inquiry and Notice of Hear- 
ing were wilful. On May 9, 1955, respondent filed an Amended 
Answer in which he admits the allegations contained in the 
Order of Inquiry and Notice of Hearing, waives the right to an 
oral hearing and to the report of the examiner, and consents to 
the issuance of an appropriate order, with findings of fact, re- 
quiring respondent to cease and desist from the practices com- 
plained of in the said Order of Inquiry and Notice of Hearing. 
The Livestock Division, by its attorney, has recommended that 
such an order be issued. 


FINDINGS OF FACT 


1. The Union Stock Yards, Denver, Colorado, hereinafter 
referred to as the stockyard, was at all times mentioned herein a 
posted stockyard subject to the provisions of the act. 


2. Respondent is registered with the Secretary as a dealer 
to buy and sell livestock for his own account, at the stockyard, 
and at all times mentioned herein was so registered. 


3. (a) Respondent, at the stockyard, on or about June 10, 
1950, pursuant to an agreement, understanding or arrangement 
with Tony Kestel, cattle salesman for the Denver Live Stock 
Commission Company, a registered market agency, purchased 
from said Denver Live Stock Commission Company, in a trans- 
action handled by said Tony Kestel, 95 cattle consigned to it for 
sale on a commission basis by David Patton of Brighton, Colo- 
rado, then, on the same day, respondent sold such livestock to Gil 
Graber on a “turned ticket” at a mark-up of $1.00-$1.50 per cwt. 
and paid said employee of the Denver Livestock Commission 
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Company $304.47 as his share of the profit derived from said 
speculative operation. 


(b) Respondent, at the stockyard, on or about February 26, 
1951, pursuant to an agreement, understanding or arrangement 
with Car] Sandburg, cattle salesman for John Clay and Company, 
a registered market agency, sold, through the facilities of said 
market agency, in a transaction handled by said Carl Sandburg, 
260 cattle which respondent had purchased from Ralph Painter 
of Longmont, Colorado, in a country transaction, at a profit of 
$2,267.06, from which respondent paid said employee of John 
Clay and Company a $200.00 “commission” or “bonus” on said 
speculative operation. 


CONCLUSIONS 


By reason of the facts set out above, it is concluded that re- 
spondent has violated Section 312 (a) of the act. 

Inasmuch as respondent has consented and the complainant has 
recommended that an order be issued which would require re- 
spondent to cease and desist from the practices complained of, 
the order will be issued. 


ORDER 


Respondent shall cease and desist from engaging in the unfair, 
unjustly discriminatory and deceptive practices set out in the 
Findings of Fact above. 

This order shall become effective six days after service and 
copies hereof shall be served upon the parties by registered mail 
or in person. 


(No. 4264) 
In re MAX RADOVICH. P&S Docket No. 2135. Decided May 23, 1955. 


Cease and Desist—Violation of Act—Purchasing Cattle 

from a Market Agency with Arrangement to Resell at 

Marked-Up Prices to Fill Purchase Orders—Consent 
Order 


Where respondent, a registered dealer, pursuant to a working arrangement 
with an employee of a market agency, purchased cattle from the market 
agency and, on the same day or the following day, sold the cattle back 
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to the market agency at marked-up prices for that market agency to use 
in filling purchase orders on a commission basis, held, respondent shall 
cease and desist from engaging in such unfair, unjustly discriminatory 
and deceptive practices. 


Mr. Jerome S. Ducrest for Livestock Division, Agricultural Marketing Serv- 
ice. Mr. Max Radovich, of Westminster, Colorado, respondent, pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), hereinafter 
referred to as the act. The Order of Inquiry and Notice of Hearing 
filed by the Acting Director, Livestock Division, Agricultural Mar- 
keting Service, on November 19, 1954, charged respondent with 
violating section 312(a) of the act. Respondent, on December 16, 
1954, filed an answer to the Order of Inquiry and Notice of Hear- 
ing in which he admitted some of the allegations contained in 
said Order of Inquiry and Notice of Hearing, but stated that he 
had no “understanding” with respect to the purchases and sales 
of livestock in the transactions alleged in paragraph III, and 
denied that any of the violations charged against him in the Order 
of Inquiry and Notice of Hearing were wilful. On May 10, 1955, 
respondent filed an Amended Answer in which he “admits the 
allegations contained in said Order of Inquiry and Notice of 
Hearing, waives the right to an oral hearing and to the report 
of the examiner, and consents to the issuance of an appropriate 
order, with findings of fact, requiring him to cease and desist 
from the practices complained of in the said Order of Inquiry and 
Notice of Hearing.” The Livestock Division, by its attorney, has 
recommended that such an order be issued. 


FINDINGS OF FACT 


1. The Union Stock Yards, Denver, Colorado, hereinafter re- 
ferred to as the stockyard, was at all times mentioned herein a 
posted stockyard subject to the provisions of the act. 


2. Respondent is registered with the Secretary as a dealer to 
buy and sell livestock for his own account, at the stockyard, and 
at all times mentioned herein was so registered. 


3. Respondent, at the stockyard, pursuant to an understand- 
ing, agreement, or working arrangement with F. J. Blatnik, sales- 
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man and order buyer for John Clay and Company, a registered 
market agency, on or about six specified dates during the period 
from January 16, 1950 through January 15, 1951, and in other 
similar transactions at divers other times during the period from 
January 1, 1950 through January 31, 1951, purchased cattle from 
John Clay and Company and on the same day or the following 
day sold the same livestock back to said market agency, at sub- 
stantially marked up prices, for that market agency to use in 
filling purchase orders on a commission basis. 


CONCLUSIONS 


By reason of the facts set out above, it is concluded that re- 
spondent has violated section 312(a) of the act. 

Inasmuch as respondent has consented and the complainant has 
recommended that an order be issued which would require re- 
spondent to cease and desist from the practice complained of in 
the Order of Inquiry and Notice of Hearing, the order will be 
issued. 


ORDER 


Respondent shall cease and desist from engaging in the unfair, 
unjustly discriminatory and deceptive practice set out in the Find- 
ings of Fact above. 

This order shall become effective 6 days after service and copies 
hereof shall be served upon the parties by registered mail or in 


person. 


(No. 4265) 


JACK MALL COMPANY v. VIRGIL M. DISHER Co. PACA Docket No. 
5954. Decided May 3, 1955. 


Breach of Warranty as to Grade—Suitable Shipping 
Condition 


Where complainant in Michigan sold U.S. No. 1 potatoes to respondent but 
refused to have anything to do with shipping them to Florida, and 
respondent furnished his own truck for the shipment, held, the suitable 
shipping condition warranty is not applicable, and by acceptance respond- 
ent became liable for the contract price less damages for breach of 
warranty as to grade. 
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Breach of Warranty as to Grade—Permanent Defects 


Where complainant sold to respondent potatoes which were certified as grad- 
ing U.S. No. 1 at shipping point but at destination five days later, 
showed 12% hollow heart and 6% pitted scab, held, these are permanent 
defects which originated in the field and do not increase in transit, and 
therefore the potatoes must not have graded U.S. No. 1 at shipping point, 
and thus respondent is entitled to damages for breach of warranty as 
to grade. 


Breach of Warranty as to Grade—Damages—Failure to 
Sustain Burden of Proof—Nominal Damages 


Damages for breach of warranty as to grade is the difference between the 
value of the produce at the time of delivery to the buyer and the value 
it would have had if it had been of the grade warranted. In the absence 
of evidence as to the value of the produce if up to contract specifications, 
it is assumed they would be worth at least the contract price. In the 
absence of evidence as to the actual value of produce delivered there 
would be no means of determining damages, and as the injured party 
has failed to sustain such burden of proof, he will be permitted nominal 
damages only. 


Mr. Ivan J. LeBlanc, of Alpena, Michigan, for complainant. Mr. Fred G. 
Stanley, of Stanley, Stanley & Davidoff, of Kalamazoo, Michigan, for 
respondent. Mr. Gilbert A. Horn, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricui- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A formal complaint was filed with the Department on January 19, 
1953, in which it is alleged that complainant sold to respondent a 
truckload of potatoes consisting of 638 50-pound sacks of U.S. 
No. 1, Size A, Pontiacs, at $2.05 per sack, and 18 100-pound sacks 
of U.S. No. 2 Pontiacs, at $2.80 per sack, making a total considera- 
tion of $1,358.30. It is alleged further that complainant delivered 
to respondent at Metz, Michigan, potatoes of the kind, grade, 
quality and size specified in the contract; that respondent accepted 
delivery of the potatoes at that time and loaded them on a carrier 
of his own choice; and that respondent has since failed, neglected 
and refused to pay the agreed purchase price of $1,358.30. 


On March 9, 1953, a copy of the formal complaint and a copy 
of the report of investigation made by the Department were served 
upon respondent by registered mail. A copy of the report of 
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investigation was served upon complainant’s attorney by regis- 
tered mail on March 6, 1953. Respondent filed an answer to the 
complaint on March 20, 1953, in which it is averred that the pota- 
toes were purchased for a consignee located in Florida, and that 
upon arrival in Florida the potatoes were Federally inspected and 
failed to grade U.S. No. 1 because of hollow heart and other grade 
defects in excess of tolerance. Respondent denies that complainant 
delivered potatoes of the kind, grade, and quality specified in the 
contract and contends that the potatoes were “not proper mer- 
chandise for shipment.” Respondent denies all liability to the 
complainant. 


An oral hearing was held at Kalamazoo, Michigan, on May 6, 
1954. Both parties were represented by counsel. The testimony 
of Elmer Jensen and Wilson Morrell was given on behalf of com- 
plainant and the testimony of Virgil M. Disher, together with the 
depositions of William B. Pharr and J. W. Altman, were received 
in evidence on behalf of respondent. The parties waived the filing 
of briefs. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of Jack Mall and 


Elmer Jensen, trading as Jack Mall Company, whose address is 
313 West Chisholm Street, Alpena, Michigan. 


2. Respondent is an individual, Virgil M. Disher, doing busi- 
ness as Virgil M. Disher Company, Brokers, whose address is 905 
West Main Street, Kalamazoo, Michigan. At the time of the trans- 
action involved in this proceeding, respondent was licensed under 
the Act. 


8. On or about September 9, 1952, respondent contacted com- 
plainant and inquired concerning the price of a truckload of pota- 
toes to be shipped to Florida. Complainant refused to quote a 
price for shipment of potatoes to Florida and advised respondent 
that the weather was too warm and complainant deemed it unwise 
to undertake shipment of potatoes to Florida. Respondent then 
inquired whether complainant would sell respondent a truckload 
of potatoes if respondent would send a truck for them. Complain- 
ant stated it would have nothing to do with shipping potatoes to 
Florida, but was willing to sell respondent a truckload of potatoes 
if respondent wished to furnish a truck and pick the potatoes up 
at complainant’s warehouse. 
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4, On or about September 9, 1952, in the course of interstate 
commerce and by oral contract, complainant sold to respondent a 
truckload of potatoes consisting of 638 50-pound bags of U.S. 
No. 1, Size A, Pontiacs, at $2.05 per bag, and 18-100-pound bags of 
U.S. No. 2 Pontiacs, at $2.80 per bag, for a total contract price 
of $1,358.30. 


5. The potatoes were inspected at loading point on or about 
September 9, 1952, by a Federal-State inspector and were certified 
as U.S. No. 1, Size A, for 550 50-pound bags, and U.S. No. 2 for 
18 100-pound bags, ‘“Loader’s Count.” The certificate certified 
that grade defects averaged within tolerance in all lots, and that 
there was no soft rot. 


6. On or about September 10, 1952, the potatoes were loaded 
on a truck furnished by respondent at complainant’s warehouse 
in Metz, Michigan, and thereafter were transported by respondent 
to the State of Florida, where they were resold to respondent’s 
customer. 


7. The potatoes arrived at Orlando, Florida, on September 15, 
1952, and respondent’s customer complained regarding the quality 
and condition of the potatoes. A Federal inspection was ordered 
and the inspection certificate issued at that time reads, in part, 
as follows: 

“Quality: ... Samples cut average 12% Hollow Heart. Other 
grade defects range 3 to 9%, averaging 6%, consisting 
mostly of pitted scab. 


Condition: Generally firm. 10% of samples no Soft Rot. 90% 


of samples show 1 to 9% averaging 4% soft rot. Soft Rot is 
chiefly Slimy Soft Rot, generally in advanced stages. 


Grade: Fails to grade U. S. No. 1 account of Hollow Heart 

and other grade defects in excess of tolerance.” 
The inspection certificate is signed by three Federal inspectors. 
8. Upon receipt of the inspection information, respondent noti- 


fied complainant as to the results of the inspection. Complainant 
refused to take any action with respect to the potatoes. 


9. Respondent, through his Florida customer, sorted, repacked, 
and resold the potatoes. A gross amount of $1,161.25 was received 
from the resale of the potatoes, against which was charged total 
expenses of $727.09. Pursuant to a stipulation of the parties, the 
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net amount of $434.16 was remitted to and received by com- 
plainant as an undisputed amount due on the shipment. The appli- 
cation of this undisputed amount reduced complainant’s claim to 
the net sum of $924.14. 


10. The formal complaint was filed on January 19, 1953, which 
was within 9 months after accrual of the cause of action. 


CONCLUSIONS 


The contract in this case was for a truckload of potatoes to 
consist principally of U.S. No. 1, Size A, with a few U.S. No. 2 
potatoes to fill out the load. There is convincing evidence in the 
record that the potatoes delivered to respondent did not meet con- 
tract specifications. The Federal inspection in Florida on Septem- 
ber 15, 1952, showed the potatoes to contain an average of 12 
percent hollow heart and 6 percent pitted scab, a total average of 
18 percent defects. Both parties agree that these are permanent 
defects which originate in the field and do not increase in transit. 
The fact that these grade defects in excess of tolerance were 
certified to by three Federal inspectors at the Florida inspection 
is adequate proof that the potatoes never were U.S. No. 1, and 
such proof clearly outweighs the loading point certification made 
by the Federal-State inspector wherein no mention is made of the 
existence of hollow heart or pitted scab. 


It is respondent’s contention that the potatoes were not in suit- 
able shipping condition. However, in view of Finding of Fact 3, 
the suitable shipping condition warranty is not applicable in this 
case. Upon acceptance of the potatoes at Metz, Michigan, respond- 
ent became liable for the contract price, subject to its right to 
claim damages for breach of warranty by complainant. The gen- 
eral measure of damages for breach of warranty is the difference 
between the value of the goods at the time of delivery to the buyer 
and the value they would have had if they had been of the quality 
warranted. Respondent did not introduce any evidence as to the 
value the potatoes would have had if they had been up to contract 
specifications, so in the absence of such evidence, we conclude that 
the potatoes would have been worth at least the contract price of 
$2.05 per bag for the 50-pound bags, and $2.80 per bag for the 
100-pound bags, or a total value of $1,358.30 for the truckload. 
The record contains no evidence as to what the potatoes were 
actually worth at the time of delivery at Metz, Michigan. The 
Market News Service at the nearest markets to the point of 
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delivery does not quote a price on the date of delivery for 82 
percent U.S. No. 1 potatoes, as these apparently were; nor for 
80 or 85 percent U.S. No. 1 potatoes. We are, therefore, without 
any means of determining the actual value of the potatoes that 
were delivered to respondent. 


Having accepted the potatoes, the burden is on respondent to 
prove the damages sustained as a result of complainant’s breach 
of warranty. Respondent has failed to sustain that burden and 
we can only allow respondent nominal damages of $1. M. J. Duer 
& Co. v. Bateman Frozen Food Co., 12 A.D. 1342: Ligon Produce 
Co. v. Spinale Bros. Inc., 12 A.D. 1352, 13 A.D. 515. The purchase 
price of the potatoes is $1,358.30. Since respondent has remitted 
to complainant an undisputed amount of $434.16, there remains 
due and owing to complainant from respondent the sum of 
$924.14, less $1 nominal damages, or $923.14. Complainant should 
be awarded reparation in the latter amount, with interest, and 
the facts should be published. 


ORDER 


Within 30 days from the date of this decision, respondent shall 
pay to complainant, as reparation, the sum of $923.14, with 
interest thereon at the rate of 5 percent per annum from October 


1, 1952, until paid. 

The facts and circumstances as set forth herein shall be 
published. 

Copies hereof shall be served upon the parties. 


(No. 4266) 


JONES & TANZOLA v. M. BLOOM & Co.-FROSTED Foops. PACA 
Docket No. 6324. Decided May 3, 1955. 


Return of Commodity without Reasonable Cause— 
Purchase and Sale after Inspection—Damages 


Where complainant sold strawberries to respondent after inspection by re- 
spondent’s agent and there were no warranties as to grade, quality, or 
condition, but respondent returned the berries, claiming they were rotten 
and complainant promptly resold the berries, held, respondent’s return of 
the berries constituted a rejection without a reasonable cause in violation 
of Section 2 of the Act, as a buyer who purchases produce on the basis 
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of his inspection is liable for the full purchase price regardless of 
whether deterioration is later found in the produce, and as the com- 
plainant acted promptly in disposing of the strawberries, it should 
receive reparation for the difference between purchase price and the net 
sum realized on resale, 

. Louis J. DiGiacomo, of Philadelphia, Pennsylvania, for complainant. M. 
Bloom & Co.—Frosted Foods, of Camden, New Jersey, respondents, pro 
se. Mr. Champe T. Broaddus, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Informal complaint was received on May 138, 1954, and a formal 
complaint was filed on July 30, 1954. Complainant seeks an 
award of reparation in the amount of $220.22, representing dam- 
ages claimed by reason of respondent’s alleged return of 91 crates 
of strawberries purchased from complainant on May 11, 1954. 


A copy of the formal complaint and a copy of the Department’s 
report of investigation were served, by registered mail, upon 
respondent on September 3, 1954. A copy of the Department’s 


report of investigation was served, by registered mail, upon 
counsel for complainant on the same date. Respondent’s answer 
filed on September 9, 1954, denied liability. 


Inasmuch as the amount involved herein is less than $500, 
evidence was submitted in accordance with the shortened method 
of procedure as set forth in Section 47.20 of the Rules of Prac- 
tice. Pursuant thereto complainant adopted the formal complaint 
as its opening statement and respondent adopted the answer as 
its answering statement. 


FINDINGS OF FACT 


1. Complainant, Jones & Tanzola, is a partnership composed 
of Paul Joseph Jones and Charles Anthony Tanzola, whose ad- 
dress is 183 Dock Street, Philadelphia 6, Pennsylvania. 


2. Respondent, M. Bloom & Co.-Frosted Foods, is a partner- 
ship composed of Herman C. Bloom and William N. Bloom, whose 
address is 215-221 Kaighn Avenue, Camden 3, New Jersey. At 
the time of the transaction involved herein respondent was 
licensed under the act. 
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3. On May 11, 1954, in the course of interstate commerce, 
Harry Kosmin, respondent’s buyer, by oral contract, purchased 
91 crates of strawberries from complainant at an agreed price of 
$6 per crate for a total purchase price of $546. 


4. Complainant furnished no warranties as to the grade, 
quality, or condition of the strawberries and prior to making the 
purchase Kosmin made a personal inspection of the produce. 


5. Shortly after the strawberries were purchased by Kosmin, 
they were loaded on respondent’s truck and delivered to respon- 
dent’s place of business where they were again inspected by 
Herman C. Bloom of respondent company. At 11:40 a.m. May 
11, 1954, approximately 6 hours after the purchase, respondent 
returned the strawberries to complainant, claiming the berries 
were rotten. 


6. Complainant resold the strawberries for respondent’s ac- 
count for gross proceeds of $364.00 and net proceeds of $325.78, 
after deducting commission in the sum of $36.40 and terminal 
handling charge of $1.82. An account sales showing the disposi- 
tion of the berries was sent to respondent. 


7. Respondent has failed and neglected to pay complainant 
the sum of $220.22, representing the difference between the pur- 
chase price of the strawberries and the net sum realized on a 
resale of the strawberries. 


8. Formal complaint was filed on July 30, 1954, which was 
within nine months after the cause of action accrued. 


CONCLUSIONS 


Respondent’s answer states “this purchase (the 91 crates of 
strawberries) was made by our buyer, Harry Kosmin, who 
opened some of the crates and looked at the tops of the berries 
at the time of purchase.” This occurred early in the morning of 
May 11, 1954. The strawberries were then loaded on respondent’s 
truck and delivered to respondent’s place of business where they 
were again inspected by Herman C. Bloom of respondent com- 
pany, who states that the strawberries “showed rot all the way 
through.” Respondent returned the strawberries to complainant’s 
place of business on May 11 and complainant sold them later the 
same day for respondent’s account. Since there is no contention 
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that complainant furnished any warranties as to the grade, qual- 
ity or condition of the strawberries it appears to be respondent’s 
position (a), that Kosmin failed to make a thorough inspection 
of the strawberries at the time of purchase and (b), that com- 
plainant cannot recover since the strawberries were returned 
within 24 hours after purchase which released the purchaser from 
liability under “the rules of the Philadelphia market.” 


It is well settled that a buyer who purchases produce on the 
basis of his own personal inspection is liable for the full purchase 
price regardless of whether deterioration is later found in the 
produce. Moe’s Potato Co. v. James Buzzcana, 8 A.D. 1029, Frank 
B. Stark v. Robert J. Miller, 12 A.D. 1231. Kosmin was respon- 
dent’s authorized buyer and admittedly he inspected the straw- 
berries and purchased them solely on the basis of his own judg- 
ment. It clearly appears that Kosmin was afforded an opportu- 
nity to make a more thorough inspection of the strawberries had 
he so desired and respondent cannot escape liability merely be- 
cause Kosmin’s inspection was casual or because it did not think 
the berries were worth the price which its buyer agreed to pay. 


Concerning the alleged custom of the Philadelphia market that 
a buyer is not liable for the purchase price of produce if it is 
returned to the seller within 24 hours after the time of purchase, 
no evidence has been submitted establishing the existence of any 
such custom. 


It appears that complainant acted promptly to dispose of the 
strawberries after they were returned thereby mitigating the 
damages resulting from respondent’s breach of the contract. 


It is concluded that respondent’s return of the 91 crates of 
strawberries constituted a rejection without reasonable cause in 
violation of Section 2 of the Act. Reparation should be awarded 
complainant in the amount of $220.22, being the purchase price 
less the net amount realized from the resale. The facts should be 
published. 


ORDER 

Within 30 days from the date of this order respondent shall 
pay to complainant, as reparation, $220.22, with interest thereon 
at the rate of 5 percent per annum from June 1, 1954, until paid. 
The facts and circumstances set forth herein shall be published. 
Copies hereof shall be served upon the parties. 
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(No. 4267) 
PACA Docket No. 6299. Dismissed May 3, 1955. 


Dismissal of Petition for Reconsideration 


Where the previous order (14 A.D. 256) is supported by the evidence of 
record and the applicable principles of law, the petition for reconsidera- 
tion is dismissed. 


Mr. Ned Stein, of Philadelphia, Pennsylvania, for respondent. 
Decision by Thomas J. Flavin, Judicial Officer 


ORDER DISMISSING PETITION FOR RECONSIDERATION 


In this reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended, an order was issued on March 
24, 1955, awarding reparation to complainant against respondent. 
A copy of the order was served upon respondent, and within the 
time provided by Section 47.24 of the Rules of Practice respondent 
filed a Petition for Reconsideration. 

Respondent alleges error in the conclusions contained in our 
order of March 24, 1955 to the effect that the evidence of record 
fails to show the significance as to quality of the brand name of 
the lettuce in controversy. We were unable from the record to 
determine whether “Field Fresh brand” designated lettuce of the 
best quality, the poorest quality, or of some intermediate quality; 
and this defect in the evidence was a factor in our determination 
that the evidence was insufficient to show that the lettuce involved 
was not in suitable shipping condition. Respondent now contends 
that official notice should have been taken of the pertinent market 
news report at shipping point, from which it will be seen that the 
“price paid [by respondent] was the top of the market.” 

The official market news report issued at Brawley, California, 
containing shipping point information for March 4, 1954 on 
Imperial Valley lettuce, of which we take official notice, reads, in 
part, as follows: “Sales FOB shpg pt. Iceberg Drypack 2s 1.50, 
few lower.” It will be noted that this report contains no grade or 
other quality description of the lettuce for which the sales are 
quoted. Conceding for the purpose of discussion that the brand of 
lettuce purchased by respondent was of top quality as compared 
with all other lettuce sold on the E] Centro market on March 4, 
1954, still from the evidence of record and from the market news 
report quoted, it cannot be determined with any satisfactory 
degree of certainty what that quality was. Upon the evidence, it is 











PERISHABLE AGRI. COMMODITIES ACT, 1930 
Cite as 14 A.D. 376 





376 


altogether conceivable that none of the lettuce sold at shipping 
point on March 4, 1954, would have met, for example, U.S. No. 1 
grade; or would even have been of top quality as compared with 
lettuce sold on other markets. Thus the question as to the signifi- 
cance of the brand name here in question still remains. 

Upon reconsideration, it is our conclusion that the order of 
March 24, 1954, is supported by the evidence of record and by 
applicable principles of law. Accordingly, respondent’s Petition 
for Reconsideration is hereby dismissed without prior service 
upon complainant. 

The reparation awarded in our order of March 24, 1954, plus 
interest, shall be paid by respondent to complainant within 30 days 
from the date hereof. 

This order shall be published and copies hereof shall be served 
upon the parties. 


(No. 4268) 


PENNSYLVANIA COOPERATIVE POTATO GROWERS, INC. v. JOHN PIC- 
CIRILLO. PACA Docket No. 6479. Decided May 4, 1955. 


Failure to Pay Purchase Price of Potatoes and Cabbage— 
Default 


Where complainant sold and delivered potatoes and cabbage to respondent 
but respondent did not pay the purchase price, and respondent did not 
file an answer, held, respondent’s failure to answer constitutes an admis- 
sion of the facts alleged in the complaint as provided in the rules of 
practice, and respondent’s failure to pay the purchase price is in viola- 
tion of Section 2 of the Act, for which complainant should be awarded 
reparation. 

Pennsylvania Cooperative Potato Growers, Inc., of Allentown, Pennsylvania, 
complainant, pro se, Mr. John C. Chernauskas, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Informal complaint was filed on July 20, 1954. Formal complaint 
was filed on January 14, 1955. Complainant seeks an award of 
reparation in the amount of the adjusted purchase price of a 
truckload of potatoes and cabbage allegedly sold and delivered to 
respondent in January 1954. 
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A copy of the report of investigation made by the Department 
was served upon complainant on March 9, 1955. A copy of the 
report of investigation and a copy of the formal complaint were 
served upon respondent on March 10, 1955. 

At the time of service of the formal complaint, respondent was 
notified in writing that an answer thereto should be filed within 
20 days after such service and that, in accordance with Section 
47.8(c) of the Rules of Practice, failure to file an answer would 
constitute an admission of the facts alleged in the complaint. Not- 
withstanding such notice, respondent has not filed an answer. The 
issuance of an order is, therefore, authorized without further 
proceedings. 


FINDINGS OF FACT 


1. Complainant, Pennsylvania Cooperative Potato Growers, 
Inc., is a corporation, whose address is R.D. #3, Allentown, 
Pennsylvania. 


2. Respondent is an individual, John Piccirillo, whose address 
is Logan, West Virginia. At the time of the transaction involved 
herein, respondent was not licensed under the act but was subject 
to license, and upon payment of the annual fee and accrued arrear- 
age was subsequently issued a license. 


3. On or about January 5, 1954, in the course of interstate 
commerce and by oral contract, complainant sold to respondent 
444 50-pound bags of unclassified potatoes at 65 cents per bag 
and 76 50-pound bags of cabbage at 95 cents per bag delivered, 
Logan, West Virginia. 


4. Potatoes and cabbage meeting the specifications of the fore- 
going contract were shipped by truck from loading point in the 
State of Pennsylvania to respondent at Logan, West Virginia. 
Respondent accepted the shipment upon its arrival at destination. 


5. The gross purchase price of the truckload of potatoes and 
cabbage is $360.80 delivered. Respondent paid $54.00 in freight 
charges and complainant also allowed a credit of $46.25 which 
was an adjustment on another transaction, making the adjusted 
purchase price $260.55 for this shipment. No part of the adjusted 
purchase price has been paid by respondent to complainant. 


6. Informal complaint was filed on July 20, 1954, which was 
within 9 months after the cause of action accrued. 
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CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes an admission of the facts alleged in the com- 
plaint as provided in the Rules of Practice (7 CFR 47.8(c)). 


Respondent’s failure to pay promptly to complainant the ad- 
justed purchase price of the truckload of potatoes and cabbage 
is in violation of section 2 of the act. Complainant should be 
awarded reparation in the amount of $260.55, with interest, and 
the facts should be published. 


ORDER 


Within 30 days from the date of this order, respondent shal] 
pay to complainant, as reparation, $260.55 with interest thereon 
at the rate of 5 percent per annum from February 1, 1954, until 
paid. 

The facts and circumstances set forth herein shall be published. 

Copies hereof shall be served upon the parties. 


(No. 4269) 


Pat Tucci & BRos. v. ROBERTS & SIMPSON. PACA Docket No. 
6474. Decided May 9, 1955. 


Failure to Pay Balance of Purchase Price of Potatoes— 
Default 


Where complainant alleged that it sold and delivered potatoes to respondent 
but respondent failed to pay the full purchase price, and respondent did 
not file an answer to the complaint, held, respondent’s failure to answer 
constitutes an admission of the facts alleged in the complaint and failure 
to pay full purchase price is in violation of Section 2 of the Act, for 
which complainant is awarded reparation. 


Financial Inability to Pay—No Legal Defense 


Lack of funds is not a good defense for failure to pay for produce purchased 
in the course of interstate or foreign commerce. 


Pat Tucci & Bros., of Homestead, Florida, complainant, pro se. Miss Lenore 
H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Informal complaint was filed November 26, 1954. A formal com- 
plaint was filed on January 27, 1955. Complainant seeks an award 
of reparation for the alleged balance of the purchase price of two 
lots of potatoes sold and delivered to respondent in March and 
April 1954. 

A copy of the report of investigation made by the Department 
was served upon complainant on March 7, 1955. A copy of the 
report of investigation and a copy of the formal complaint were 
served upon respondent on the same date. 

At the time of service of the forma] complaint, respondent was 
notified in writing that an answer to the complaint should be filed 
within 20 days after such service and that, in accordance with 
Section 47.8(c) of the Rules of Practice, failure to file an answer 
would constitute an admission of the facts alleged in the com- 
plaint. Respondent has not filed an answer. The issuance of an 
order is, therefore, authorized without further proceedings. 


FINDINGS OF FACT 


1. Complainant is a partnership, composed of Patsy Tucci and 
John R. Tucci, trading as Pat Tucci & Bros., whose address is 
P. O. Box 677, Homestead, Florida. 


2. Respondent is a partnership, composed of Charles W. 
Roberts and Walter W. Simpson, trading as Roberts & Simpson, 
whose address is 927 Center Street, Lansing, Michigan. At the 
time of the transactions involved herein, respondent was licensed 
under the Act. 


3. In the course of interstate commerce and by oral contracts, 
complainant sold to respondent, through S. B. Davis, a broker of 
Grand Rapids, Michigan, two lots of potatoes on an f.o.b. shipping 
point basis, as follows: 

March 15, 1954—200 50-pound bags, U.S. No. 1, Size A, at $1.35 $270.00 
April 1, 1954—150 50-pound bags, U.S. No. 1, Size A, at $1.40 210.00 





Total $480.00 


4. Potatoes meeting specifications of the foregoing contracts 
of sale were shipped by truck, in interstate commerce, from load- 
ing point in the State of Florida to respondent at Lansing, Mich- 
igan. Upon arrival at destination, respondent accepted the pota- 
toes in compliance with the contracts of sale. 
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5. The agreed purchase price of the two lots of potatoes is 
$480.00. Respondent has paid complainant only $1.50 of the pur- 
chase price, leaving a balance of $478.50 due and owing to 
complainant. 


6. Informal complaint was filed on November 26, 1954, which 
was within 9 months from the time the causes of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the forma] com- 
plaint constitutes an admission of the facts alleged in the com- 
plaint, as provided in the Rules of Practice (7 CFR 47.8(c)). 

According to the Department’s report of investigation, respond- 
ent has admitted being obligated to complainant for the two lots 
of potatoes, but has claimed a financial inability to pay. Lack of 
funds is not a good defense for failure to pay for fruit and 
vegetables purchased in the course of interstate or foreign com- 
merce. 

Respondent’s failure to pay complainant the full purchase price 
for the two lots of potatoes is a violation of Section 2 of the Act. 
Complainant should be awarded reparation in the amount of 
$478.50, with interest, and the facts should be published. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, the sum of $478.50, with 
interest thereon at the rate of 5 percent per annum from May 1, 
1954, until paid. 

The facts and circumstances set forth herein shall be published. 

Copies hereof shall be served upon the parties. 


(No. 4270) 


MILTON SCHOENBURG v. J. C. McDow & Co., RELIANCE FRUIT & 
PRODUCE, INC., AND SENN BROTHERS, INC. PACA Docket No. 
6020. Decided May 9, 1955. 


Rejection of Commodity without Reasonable Cause— 
F.0.B. Shipping Point Sale—Suitable Shipping Condition 
—Damages 


Where complainant sold U.S. No. 1 lettuce f.o.b. Salinas, California, to 
respondent McDow to be delivered to McDow’s customers, respondents 
Reliance and Senn Brothers, and respondent McDow rejected the lettuce, 
forcing the complainant to resell at a loss, held, the sale was for U.S. 
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No. 1 lettuce at shipping point and not at destination, and as respondent 
McDow did not plead breach of implied warranty of suitable shipping 
condition, and as there was no evidence that the carrier service was not 
normal, respondent McDow’s rejection was without reasonable cause 
and in violation of Section 2 of the Act, and respondent McDow is 
indebted to complainant for the purchase price plus cost of icing in 
transit less net proceeds realized on resale. 


Principal and Agent—Purchase and Sale—Evidence— 
Dismissal As to Improper Parties 


Where complainant sold U.S. No. 1 lettuce f.o.b. shipping point to respondent 


McDow, who in turn resold the lettuce to respondents Reliance and Senn 
Brothers as U.S. No. 1 lettuce on arrival, and respondents Reliance and 
Senn Brothers rejected the lettuce when it arrived due to its condition, 
and respondent McDow advised complainant of the rejection and dis- 
claimed liability on the ground that respondent McDow was merely an 
agent for the purchasers, held, that since the memorandum of sale sent 
by McDow to complainant stated McDow was the purchaser without 
mention of a fee or brokerage, the contract called for payment of the 
purchase price by McDow, and no brokerage agreement with McDow 
was admitted by the purchasers; McDow was not an agent but the 
purchaser, and his disclaimer of liability constitutes a rejection of the 
produce for which McDow is liable, and the complaint should be dis- 
missed as to respondents Reliance and Senn Brothers. 


Jurisdiction—Limitation Period 


Where an informal complaint was filed within the statutory period of nine 


Mr. 


months and a formal complaint was subsequently filed covering the 
cause of action stated in the informal complaint, an objection to the 
formal complaint on the ground that it was not filed within the statutory 
period is without merit. 


R. W. Gudgeon, of Chicago, Illinois, for complainant. J. C. McDow & 
Company, of Charlotte, North Carolina, respondent, pro se. Mr. O. W. 
Clayton, of Clayton and Sanders, of Charlotte, North Carolina, for 
respondent, Reliance Fruit & Produce Co., Inc. Mr. Charles B. Elliott, 
of Columbia, South Carolina, for respondent, Senn Brothers, Inc. Mr. 
William H, Pierce, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
An informa] complaint was filed on October 28, 1952, and a for- 
mal reparation complaint was filed on April 17, 1953. Complain- 
ant alleges that on or about April 26, 1952, it sold to respondent 
J. C. McDow & Company a carload of lettuce to be shipped to the 
other two respondents for partial unloading; that it shipped a 
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carload of lettuce meeting contract requirements; and that re- 
spondents rejected the lettuce without reasonable cause. Com- 
plainant requests an award of reparation from respondents as 
their interest may appear for the difference between the pur- 
chase price and the net resale proceeds. 


A copy of the formal complaint and a copy of the report of 
investigation made by the Department were served upon each 
respondent on April 27, 1953. Complainant’s representative was 
served with a copy of the report of investigation on April 27, 
1953, and with a copy of the supplemental report of investigation 
on May 11, 1958. Copies of the supplemental report of investiga- 
tion were served upon Reliance Fruit and Produce Co., Inc., on 
May 8, upon Senn Brothers, Inc., on May 9, and upon J. C. 
McDow & Company on May 11, 1953. 


On June 8, 1953, Senn Brothers, Inc., filed a special appear- 
ance, with a plea to jurisdiction, and an answer. The plea alleges 
that the Secretary of Agriculture is without jurisdiction in this 
proceeding because action had not been instituted by complainant 
within nine months from the time the cause of action alleged in 
the complaint accrued, as required by the act. In its answer this 
respondent, without waiving its plea to the jurisdiction, denies 
the major allegations of the complaint and alleges, in substance, 
that it ordered from respondent J. C. McDow & Company ‘20 
crates—U. S. 1 Standard Pack Lettuce 5’s at $2.50 per crate, 
f.o.b. and 131 crates U.S.1Standard Pack Lettuce 4’s at $3.00 per 
crate, with the understanding that the quality of the lettuce on 
arrival had to be top quality and the very best”: that, on infor- 
mation and belief, respondent J. C. McDow & Company ordered 
said lettuce through complainant; that when the same reached 
Columbia, South Carolina, it was observed to be ‘“‘not of the kind 
agreed to be shipped”; that respondent J. C. McDow & Company 
advised the lettuce had been inspected by the Government at 
Charlotte, North Carolina, and did not grade “U. S. 1 or top 
quality”; and that it had a right to reject said lettuce, because of 
defects, particularly on account of “dry rot.” 


Respondent Reliance Fruit & Produce Co., Inc., in its answer 
filed June 15, 1953, denies being a party to the contractual nego- 
tiations between complainant and respondent J. C. McDow & 
Company, adverted to in the complaint, but admits negotiating 
with respondent J. C. McDow & Company on or about April 26, 
1952, with reference to purchase of “160 crates U. S. 1 Standard 
Pack lettuce, 5’s, in interstate commerce, for a total considera- 











& 
a 


SRR T BE 


RISEN 








t re- 
yom- 
S as 
pur- 


t of 
each 
was 
. SF, 
tion 


ear- 
ges 
this 
ant 
1 in 
this 
nies 
nce, 
20 
ate, 
per 


‘or- 
red 
hed 
ind 
ny 

at 
top 


yer 
g0- 


LES PASTS Ae 


RATE IE  AAL 


SCHOENBURG v. McDOW & CO. ET AL. 383 
Cite as 14 A.D. 380 


tion of $430.00.” This respondent further alleges, in substance, 
that it had a right of examination and rejection of the lettuce 
upon arrival of car PFE 97700 because, when federally inspected 
at Charlotte, North Carolina, the shipment was found to be in 
“unacceptable condition.” As a further defense this respondent 
attacks the jurisdiction of the Secretary of Agriculture to hear 
and determine the issues in the proceeding on the following 
grounds: (1) the complaint was not filed within nine months 
after the cause of action, if any, accrued, and (2) there is an 
improper joinder of parties and causes of action. 


On June 15, 1958, respondent J. C. McDow & Company filed an 
answer alleging in substance that it was acting “purely and 
simply as a broker” in the transaction, and that it furnished 
complainant with the names of the co-respondents as the cus- 
tomers purchasing the lettuce; that respondent J. C. McDow & 
Company was billed for the lettuce in car PFE 97700, as a matter 
of convenience to complainant, “rather than make split billing” ; 
that complainant had represented said lettuce would be of “beauti- 
ful quality,” of “really cream quality”; and that the lettuce in car 
PFE 97700, on arrival, did not meet contract requirements. 


An oral hearing was held at Charlotte, North Carolina, on June 
28, 1954. Neither complainant nor his authorized representative 
appeared at the hearing, but at the request of such representative 
the depositions of complainant and Hyman Goldsamt, and the 
formal complaint with attached exhibits, were introduced and 
received in evidence on behalf of the complainant, subject to 
objection by opposing counsel. Reliance Fruit & Produce Co., Inc., 
and Senn Brothers, Inc., were represented by counsel. Testifying 
at the hearing were J. C. McDow; James E. Culp and William J. 
McAuley, of Reliance Fruit & Produce Co., Inc.; Joseph L. Rand, 
an inspector employed by the U. S. Department of Agriculture; 
and E. D. Senn, of Senn Brothers, Inc. Proposed findings of fact, 
conclusions of law, and orders, with supporting briefs, were filed 
on behalf of complainant and respondents Reliance Fruit & Pro- 
duce Co., Inc., and Senn Brothers, Inc. 


FINDINGS OF FACT 


1. Complainant is an individual, Milton Schoenburg, whose 
business address is 216 South Water Market, Chicago, Illinois. 


2. Respondent is an individual, John C. McDow, trading as 
J. C. McDow & Company, whose address is 1313 Independence 
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Building, Charlotte, North Carolina. At the time of the transac- 
tion here involved, this respondent was licensed under the act. 


3. Respondent Reliance Fruit & Produce Co., Inc., is a corpo- 
ration whose address is 414 S. Brevard Street, Charlotte, North 
Carolina. At the time of the transaction here involved, this re- 
spondent was licensed under the act. 


4. Respondent Senn Brothers, Inc., is a corporation whose 
address is State Farmers Market, Columbia, South Carolina. At 
the time of the transaction here involved, this respondent was 
licensed under the act. 


5. On April 26, 1952, in the course of interstate commerce, 
complainant contracted to sell and J. C. McDow & Company con- 
tracted to purchase a carload of lettuce, U. S. No. 1 grade, Stand- 
ard Pack, Royal Family brand, consisting of 131 crates of 4’s 
and 180 crates of 5’s, at agreed prices of $2.90 and $2.40, respec- 
tively, f.o.b. Salinas, California, making a total purchase price of 
$811.90. Respondent J. C. McDow & Company requested that the 
carload be shipped to Senn Brothers, Inc., at Columbia, South 
Carolina, with a stop at Charlotte, North Carolina, for partial 
unloading by Reliance Fruit & Produce Co., Inc. 


6. On April 26, 1952, Reliance Fruit & Produce Co., Inc., 
agreed to purchase from J. C. McDow & Company 160 crates of 
lettuce, Standard Pack 5’s at $2.50 per crate, f.o.b., with the stip- 
ulation that the lettuce, on arrival, had to be of top quality. On 
the same day respondent Senn Brothers, Inc., agreed to purchase 
from J. C. McDow & Company 151 crates of lettuce, Standard 
Pack, consisting of 131 crates of 4’s at $3 per crate f.o.b. and 20 
crates of 5’s at 2.50 per crate f.o.b., making a total price of $443. 
Under both contracts, the lettuce was to grade U. S. No. 1 on 
arrival. 


7. On April 26, 1952, complainant shipped a carload of lettuce 
contained in car PFE 97700 from Salinas, California, consigned 
to himself at Chicago, Illinois. A federal inspection made prior 
to shipment showed the lettuce in this car to be fairly uniform in 
size, to grade “U.S. No. 1, Standard Pack,” and to be of the fol- 
lowing quality and condition: 

“Lettuce fresh, crisp and fairly well trimmed, many heads 
being closely trimmed. Outer leaves light green to good green 
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color, many slightly dirty. Heads free from defects average 
23% hard, 47% firm and 22% fairly firm. 4% to 1% slimy 
decay. Defects within grade tolerance.” 


8. On April 28, 1952, complainant ordered diversion of car 
PFE 97700 to Senn Brothers, Inc., at Columbia, South Carolina, 
with a stop at Charlotte, North Carolina, for partial unloading 
of lettuce by Reliance Fruit & Produce Co., Inc. 


9. The car arrived at Charlotte, North Carolina, on May 6, 
1952. At the request of Reliance Fruit & Produce Co., Inc., a 
federal inspection was made of the lettuce the same day. The 
lettuce was certified as grading approximately 80% U. S. No. 1. 
Grade defects averaged 7%, consisting mostly of broken midribs. 
Bruising or crushed heads averaged 7% and there was an aver- 
age of 6% Bacterial Soft Rot in early stages affecting compact 
portions of the head. 


10. Immediately following the federal inspection, Reliance 
Fruit & Produce Co., Inc., notified McDow that the car was re- 
jected. Car PFE 97700 was released to the Southern Railway 
System by Reliance Fruit & Produce Co., Inc., which subse- 
quently, upon instructions from McDow, sought to have the car 


held on a siding, pending advice from complainant. The car was 
temporarily placed on a railway siding of Reliance Fruit & Pro- 
duce Co., Inc., but was moved during the night of May 6, 1952, 
by the railway company to Columbia, South Carolina, where the 
same was also rejected by Senn Brothers, Inc. 


11. Respondent J. C. McDow & Company notified complainant 
of rejection of car PFE 97700 by Reliance Fruit & Produce Co., 
Inc., on May 6, 1952, and by Senn Brothers, Inc., on May 7, 1952. 
On May 8, 1952, complainant advised J. C. McDow & Company 
that he was not accepting the rejection and that he would resell 
the lettuce and hold this respondent liable for the loss. On May 8, 
1952, complainant ordered diversion of the car to Washington, 
D. C. Being unable to sell the lettuce there, complainant diverted 
to New York City where the lettuce was resold by Hyman Gold- 
samt for net proceeds of $85.13. 


12. No part of the claim involved in this proceeding has been 
paid by any of the respondents. There is now due and owing to 
complainant by respondent J. C. McDow & Company, as pur- 
chaser of the lettuce here involved, the sum of $871.90 (the 
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amount of complainant’s invoice), less the sum of $85.13 (the 
amount realized from resale of lettuce in New York City) or the 
sum of $786.77. 


13. Informal complaint was filed on October 28, 1952, which 
was within nine months after the cause of action accrued. 


CONCLUSIONS 


The Secretary’s jurisdiction in this matter is challenged by 
respondents Reliance and Senn on the ground that the complaint 
herein was not filed within nine months after the cause of action, 
if any, accrued, as required by 7 U.S.C. 499a et seq. Such conten- 
tion is without merit. It is well established that only the filing 
of an informal complaint within the nine-month period prescribed 
by the act is necessary to invoke the jurisdiction of the Secretary. 
If the informal complaint is filed within that period, the formal 
complaint may be filed after the nine months have expired. The 
Auster Co. et al. v. J. C. Watson Co., 8 A.D. 798. The informal 
complaint was filed in this proceeding on October 28, 1952, which 
was well within the nine-month period, and thus the dispute is 
properly before the Secretary. 


The question of prime importance is whether respondent Mc- 
Dow was a broker acting as authorized agent of co-respondents 
Reliance and Senn in purchasing from complainant the lettuce, 
which is the subject matter of the controversy, or whether said 
respondent purchased the lettuce for its own account and resold 
the same to the other two respondents. There is no evidence what- 
ever of any agency relationship created by written contract. Was 
it established by oral agreement? The testimony shows that 
James E. Culp, secretary and treasurer of Reliance, telephoned 
McDow and, after requesting and receiving a price quotation on 
lettuce, ordered and agreed to purchase a half car of such pro- 
duce, at a stipulated f.o.b. price, with the understanding that the 
same would grade U.S. No. 1 on arrival. The testimony further 
shows that McDow telephoned E. D. Senn, president of respon- 
dent Senn, and procured an order of purchase for the remainder 
of the lettuce, which was to grade U. S. No. 1 on arrival, the 
stipulated price also being f.o.b. There was testimony by James 
E. Culp and E. D. Senn as well as by McDow, that in telephonic 
conversations McDow quoted teletype messages from complain- 
ant, relating to the quality of the lettuce complainant was pre- 
pared to ship. Original or copies of teletype messages between 
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complainant and McDow disclose that the latter advised the for- 
mer the car of lettuce purchased was to be shipped to respondents 
Reliance and Senn. Such advice is as consistent with a purchase 
for his own account as it is with a purchase made as agent for 
the buyers. Respondent McDow further advised complainant, so 
the teletype communications disclose, that complainant could bill 
respondent McDow or could bill co-respondents Reliance and 
Senn for their proportionate shares. However, complainant ad- 
vised he would invoice McDow and did so. Irrespective of any 
belief on the part of McDow that he was the authorized agent 
for respondents Reliance and Senn, or if his intention to leave 
such impression with complainant, Reliance and Senn were not 
bound thereby unless McDow was their agent, in fact. 


It is a well established rule of evidence that agency cannot be 
established solely by the declarations of the agent. An agency 
may’ be shown by facts which raise an apparent authority, and 
the authority of an assumed agent to make a purchase will be 
implied where the alleged principal has repeatedly recognized 
and approved of similar acts. R. F. Fleisher & Co. v. Ernest E. 
Fadler Co. et al., 6 A.D. 357. The record fails to show any evi- 
dence of previous transactions wherein respondent McDow had 
made purchases on behalf of respondents Reliance and Senn. 


Complainant testified by deposition that he received from re- 
spondent McDow a broker’s standard memorandum of sale (Ex- 
hibit No. 7 of complainant’s deposition) but there is no evidence 
that a duplicate of such memorandum was sent to or received by 
either Reliance or Senn. Moreover, the memorandum shows only 
that the lettuce was sold to “J. C. McDow & Company,” that the 
shipment was to be so billed, and that the commodity therein 
described was to be shipped to “Senn Brothers, Inc., Columbia, 
S. C., stop Charlotte, N. C., part unload by Reliance Fruit & Pro- 
duce Company.” The memorandum does not reflect any brokerage 
fee was to be paid by the ultimate consignee or by the stop-off 
consignee. While McDow testified that he was acting as broker 
and that his only interest in the transaction was as such, no 
brokerage agreement was admitted by any authorized officers of 
respondents Reliance and Senn. Although not decisive of the 
issue of whether McDow was really acting in this transaction as 
a duly authorized broker, it is noteworthy, none the less, that the 
invoices rendered by McDow to Reliance and Senn fail to reflect 
any fee for brokerage. Finally, the teletype messages of May 8, 





388 PERISHABLE AGRI. COMMODITIES ACT, 1930 
Cite as 14 A.D. 380 


1952, between complainant and respondent McDow include one 

from complainant to said respondent, reading in part as follows: 
“* * * WISH TO ADVISE U THAT WE NOT AC- 
CEPTING REJECTION FROM EITHER RELIANCE OR 
SENN BROS WANT U TO UNDERSTAND JC ACCORD- 
ING TO CONFIRMATION OF SALE WE SOLD THE CAR 
TO U AND U IN TURN ADVISED US TO DIVERT THE 
CAR TO BOTH RELIANCE AND SENN BROS * * *.” 
(Underlining supplied) 

In view of the foregoing, it is-concluded that the agency rela- 
tionship which respondent McDow claims to have had with re- 
spondents Reliance and Senn has not been established. The com- 
plaint as to respondents Reliance Fruit & Produce Co., Inc., and 
Senn Brothers, Inc., therefore, should be dismissed. 


When the lettuce in car PFE 97700 was rejected by Reliance 
and Senn, respondent McDow sought to absolve itself of liability 
to complainant. On May 8, 1952, McDow sent complainant a tele- 
type, reading in part as follows: 

“IF THERE IS ANY QUESTION IN YOUR MIND ABT 
REJECTION THE RESPONSIBILITY IS CERTAINLY 
NOT OURS BUT THE BUYERS AND BETWEEN THEM 
ARD U * #9 


We hold that such disclaimer of liability constitutes a rejection 
by respondent McDow of the lettuce in car PFE 97700. 


It appears from the evidence that the lettuce was sold as U. S. 
No. 1 at shipping point, and there is no dispute as to the quan- 
tity or price. Representations made by complainant to respondent 
McDow, during the course of telephonic negotiations, that the 
lettuce was of “beautiful quality” or “jam-up quality” or “really 
cream quality” must be considered as sales talk, without recog- 
nized meaning. The federal shipping point inspection certificate 
established that the lettuce in question graded U. S. No. 1 and 
met other contract requirements at shipping point on April 26, 
1952. When the federal inspection was made at the stop-off point 
in Charlotte, North Carolina, on May 6, 1952, the lettuce was 
certified as failing to grade U. S. No. 1, on account of bruising 
and slimy decay in excess of tolerance. The decay registered was 
6%. Respondent McDow, by its pleadings, denies that the lettuce 
in car PFE 97700 was “unjustifiably rejected,”’ but does so on the 
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theory that this was a delivered sale which required the lettuce 
to grade U. S. No. 1 at destination rather than at shipping point. 
Such contention is not supported by the evidence. The teletype 
conversation between complainant and McDow, and the latter’s 
memorandum of sale show the basis of sale to be f.o.b. shipping 
point. 


Although an implied warranty of suitable shipping condition 
arises in every sale on an f.o.b. basis of a perishable agricultural 
commodity, no breach of such warranty is pleaded by respondent 
McDow as legal justification for rejection of the lettuce in car 
PFE 97700. Even had the plea of such defense been made, the 
burden would have been on McDow to show that the increase in 
percentage of decay in the lettuce between the time of inspection 
at shipping point on April 26, 1952, and the time of inspection at 
destination on May 6, 1952, was abnormal. No exact definitions, 
expressed in percentages, can be given for the terms, normal 
deterioration and abnormal deterioration. The percentages vary 
with the circumstances: length of time in transit, original condi- 
tion of the product, season of the year, and other factors, and 
must be evaluated in the light of past experience under similar 
conditions. Frank & William Parker v. Donoff Bros. & Block 
and W. H. Gross, PACA Docket No. 2050, S. 1404. Respondent 
McDow introduced no proof to show that the percentage of decay 
shown by the federal inspection certificate to have developed in 
this case was abnormal in comparison with other shipments of 
the same product, over the same route, and under the same 
conditions. 


Furthermore, there is evidence which indicates that the car did 
not move under normal transportation service. One witness testi- 
fied that the normal travel time between Salinas and Charlotte 
is eight or nine days whereas this car was in transit 11 days. The 
suitable shipping condition rule is not applicable unless the car- 
rier service is normal. Anonymous Decision, 12 A.D. 1062. 


It is not contended by respondent J. C. McDow & Company 
that complainant failed to act with prudence and diligence in 
effecting a resale of the rejected carload of lettuce. The evidence 
shows that car PFE 97700, following rejection, was diverted by 
complainant to W. Charles Heitmuller Company, Washington, 
D. C., who was unable to dispose of the lettuce. It was then 
diverted to Hyman Goldsamt and Co., New York City, who resold 
the lettuce. 
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It is concluded that rejection of the lettuce by J. C. McDow & 
Company was without reasonable cause and in violation of Sec- 
tion 2 of the act. Respondent J. C. McDow & Company is indebted 
to complainant in the sum of $786.77, being the purchase price of 
the lettuce, plus cost of icing in transit, less the net proceeds 
realized from the resale of the lettuce following rejection. 


ORDER 


Within 30 days from the date of this decision, respondent J. C. 
McDow & Company shall pay to complainant, as reparation, the 
sum of $786.77, with interest thereon at the rate of 5 percent per 
annum from June 1, 1952, until paid. 

The complaint as to respondents Reliance Fruit & Produce Co., 
Inc., and Senn Brothers, Inc., is hereby dismissed. 

The facts and circumstances as set forth herein shall be 
published. 


Copies hereof shall be served upon the parties. 


(No. 4271) 


E. O. MASTIN v. W. E. Utt. PACA Docket No. 6482. Decided May 
12, 1955. 


Failure to Pay Balance of Purchase Price of Potatoes— 
Default 


Where complainant sold and delivered potatoes to respondent and respondent 
failed to pay the full purchase price and also failed to file an answer to 
the complaint, held, respondent’s failure to answer constitutes an admis- 
sion of the facts alleged in the complaint as provided by the rules of 
practice, and respondent’s failure to pay the agreed purchase price is 
in violation of Section 2 of the Act, for which complainant should be 
awarded reparation. 


Mr. E. O. Mastin, of Quakertown, Pennsylvania, complainant, pro se. Miss 
Lenore H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Informal complaint was filed on June 1, 1954. Formal complaint 
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was filed on February 18, 1955. Complainant seeks an award of 
reparation in the amount of the balance of the purchase price of 
a truckload of potatoes sold and delivered to respondent in Novem- 
ber 1953. 

A copy of the report of investigation made by the Department 
was served upon complainant on March 11, 1955. A copy of the 
report of investigation and a copy of the forma) complaint were 
served upon respondent on the same date. 

At the time of service of the formal complaint, respondent was 
notified in writing that an answer thereto should be filed within 
20 days after such service and that, in accordance with Section 
47.8(c) of the Rules of Practice, failure to file an answer would 
constitute an admission of the facts alleged in the complaint. Not- 
withstanding such notice, respondent has not filed an answer. The 
issuance of an order is, therefore, authorized without further 
proceedings. 


FINDINGS OF FACT 


1. Complainant is an individual, E. O. Mastin, whose address 
is R. D. #2, Quakertown, Pennsylvania. 


2. Respondent is an individual, W. E. Utt, whose address is 
Wholesale Curb Market, Winston-Salem, North Carolina. At the 
time of the transaction involved herein, respondent was not 
licensed under the Act, but was subject to license and upon pay- 
ment of the annual] fee and accrued arrearage was subsequently 
issued a license. 


3. In the course of interstate commerce and by oral contract 
negotiated through a broker, complainant sold to respondent on 
or about November 11, 1953, 575 50-lb. sacks of potatoes, at 75 
cents per sack, delivered, or a total purchase price of $431.25. 


4. The potatoes originally were shipped by truck from loading 
point in the State of Pennsylvania to Towe Produce Company at 
Winston-Salem, North Carolina. Upon arrival at destination, Towe 
Produce Company rejected the potatoes and they were resold to 
the respondent as set forth in Finding of Fact No. 3. 


5. The total purchase price of the 575 sacks of potatoes is 
$431.25, of which only $100 has been paid by respondent, leaving 
due and owing to complainant the sum of $331.25. 


6. Informal complaint was filed on June 1, 1954, which was 
within 9 months after the cause of action accrued. 
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CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes an admission of the facts alleged in the com- 
plaint, as provided in the Rules of Practice (7 CFR 47.8(c) ). 

Respondent’s failure to pay promptly to complainant the full 
agreed purchase price of the truckload of potatoes is in violation 
of Section 2 of the Act. Complainant should be awarded reparation 
in the amount of $331.25, with interest, and the facts should be 
published. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, the sum of $331.25, with 
interest thereon at the rate of 5 percent per annum from Decem- 
ber 1, 1953, until paid. 

The facts and circumstances set forth herein shall be published. 

Copies hereof shall be served upon the parties. 


(No. 4272) 


M. G. R. COMPANY, INC. v. KLEIN’S CELERY. PACA Docket No. 
6476. Decided May 12, 1955. 


Failure to Pay Purchase Price of Celery—Default 
Headnotes in 14 A.D. 376, applicable here. 


Mr. Irving Coopersmith, of New York, New York, for complainant, Mr. John 
C. Chernauskas, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Informal complaint was filed on December 9, 1954. Formal com- 
plaint was filed on February 21, 1955. Complainant seeks an 
award of reparation in the amount of the purchase price of 50 
crates of celery allegedly sold and delivered to respondent in 
September 1954. 

A copy of the report of investigation made by the Department 
was served upon complainant’s attorney on March 7, 1955. A 
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copy of the report of investigation and a copy of the formal com- 
plaint were served upon respondent on the same date. 

At the time of service of the formal complaint, respondent was 
notified in writing that an answer thereto should be filed within 
20 days after such service and that, in accordance with Section 
47.8(c) of the Rules of Practice, failure to file an answer would 
constitute an admission of the facts alleged in the complaint. Not- 
withstanding such notice, respondent has not filed an answer. 
The issuance of an order is, therefore, authorized without further 


proceedings. 
FINDINGS OF FACT 


1. Complainant, M. G. R Company, Inc., is a corporation, 
whose address is 171 Reade Street, New Work 13, New York. 


2. Respondent is an individual, Raymond Klein, doing business 
as Klein’s Celery, whose address is 193 Miller Street, Newark, 
New Jersey. At the time of the transaction involved herein, 
respondent was licensed under the Act. 


3. On or about September 7, 1954, in the course of interstate 
commerce, complainant sold to respondent 50 crates of celery at 
$3.50 per crate. Respondent or its agent inspected the celery prior 
to the purchase. 


4. The fifty crates of celery were accepted at complainant’s 
place of business by respondent who thereafter transported them 
from New York, New York, to Newark, New Jersey. 


5. The purchase price of the fifty crates of celery is $175.00, 
no part of which has been paid by respondent to complainant. 


6. Formal complaint was filed on February 21, 1955, which 
was within 9 months after the cause of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes an admission of the facts alleged in the com- 
plaint as provided in the Rules of Practice (7 CFR 47.8(c) ). 


Respondent’s failure to pay promptly to complainant the pur- 
chase price of the 50 crates of celery is in violation of Section 2 
of the Act. Complainant should be awarded reparation in the 
amount of $175.00, with interest, and the facts should be pub- 


lished. 
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ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $175.00 with interest thereon 
at the rate of 5 per cent per annum from October 1, 1954, until 
paid. 

The facts and circumstances set forth herein shall be published. 

Copies hereof shall be served upon the parties. 


(No. 4273) 
PACA Docket No. 6016. Decided May 17, 1955. 


Dismissal—Failure to Establish Existence of Contract— 
Offer—Counter-Offer—Rejection 


Where respondent offered to purchase a carload of potatoes billed “open” but 
complainant advised respondent it was shipping respondent a carload of 
potatoes billed “closed,” and respondent’s broker wired complainant that 
respondent would reject the carload on arrival, held, the shipment consti- 
tutes a counter-offer, and as it was not accepted by respondent, there 
was no contract; and upon learning of the rejection of the counter pro- 
posal, complainant could not alter its terms by changing the billing from 
“closed” to “open” so as to make it constitute an acceptance of respond- 
ent’s original offer. 

. Max Addison, of Crenshaw, Durpee & Milam, of Lubbock, Texas, and 
Mr. William H. Foster, of Burley, Idaho, for complainant. Mr. W. D. 
Benson, Jr., of Benson & Howard, of Lubbock, Texas, for respondent. 
Mr. Heiskell B. Kelley, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
In the formal complaint filed on April 13, 1953, complainant 
alleges that on or about September 15, 1952, by contract in writ- 
ing it sold to respondent a carload of Idaho potatoes, consisting of 
250 sacks of Utilities, at $4.70 per hundred pounds, and 110 sacks 
of U.S. No. 1, at $5.70 per hundred, less freight and other charges, 
at $1.27 per cwt., making a net price of $1,344.80 f.o.b. Burley, 
Idaho. Complainant further alleges that the contract was nego- 
tiated by * * *, a broker located at * * *, who acted in the trans- 
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action as agent for both complainant and respondent; that it 
shipped to respondent a carload of potatoes in accordance with 
the contract; that respondent failed and neglected to accept or 
reject the potatoes within 24 hours after notice of arrival; and 
that following the refusal of the carload of potatoes by respondent, 
complainant resold the potatoes for respondent’s account to * * *, 
and realized net proceeds of $534.20. Complainant requests an 
award of reparation in the amount of $810.60, the difference 
between the contract price and the net proceeds. 


A copy of the formal complaint and a copy of the report of 
investigation made by the Department were served upon respond- 
ent by registered mail on May 21, 1953. On the same date, a copy 
of the report of investigation was likewise served upon complain- 


~ ant’s attorney. Respondent filed an answer to the complaint on 


June 8, 1953, and requested an oral hearing. Respondent denied 
the material allegations of the complaint with respect to the con- 
tract. Respondent admits that it placed an order through the 
broker for a carload of potatoes consisting of 260 sacks of Utili- 
ties, 50 percent 10 oz., at $4.70 per cwt., the balance [U.S.] 1’s, 
35 percent 10 oz., at $5.70 per cwt. Respondent alleges that under 
the terms of the order given to the broker, the car was to be billed 
“open.” Respondent further alleges that the car was not billed 
“open” and that as soon as respondent learned this fact, the car- 
load of potatoes was rejected on September 19, 1952, by notifica- 
tion to the broker acting as the agent of the parties. Respondent 
denies liability to complainant in any amount. 


A hearing was held at * * *, on June 17, 1954. Both parties 
were represented by counsel and the deposition of * * *, President 
of complainant corporation, was offered and received in evidence 
for complaint. * * *, agent of the * * *, testified for complainant. 
* * * a member of respondent partnership, gave oral testimony 
for the respondent. The record also includes exhibits introduced 
by both parties. Briefs were filed by counsel for both complainant 
and respondent. 


FINDINGS OF FACT 
1. Complainant is a corporation, * * *, whose address is * * *, 


2. Respondent is a partnership composed of * * * and * * *, 
doing business as * * *, whose address is * * *. At the time of the 
transaction here involved, respondent was licensed under the Act. 
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3. On or about September 12, 1952, respondent placed an 
order with * * *, a broker of * * *, for a carload of Idaho pota- 
toes, to consist of 260 bags Utilities, 50 percent 10 oz., at $4.70 
per cwt., and the balance to be U.S. No. 1, 35 percent 10 oz., at 
$5.70 per cwt. Respondent specified that the car was to be billed 
“open.” 


4. On September 12, 1952, the broker sent the following wire 
to complainant: 
“QUOTE FOR * * * 160 US ONE 35 PERCENT TEN 
OUNCE BALANCE UTILITIES 50 PERCENT TEN 
OUNCE.” 
On September 13, 1952, the broker sent a second wire to com- 
plainant, as follows: 
“SHIP * * * IF POSSIBLE 260 UTILITIES 4.70 BALANCE 
ONES 5.70 THEY WANT CAR BILLED OPEN.” 


5. On September 15, 1952, complainant set a telegram to * * *, 
as follows: 


“SHIPPING * * * PFE 44585 WORK FURR DEARDORF 
DAVIS STRAIGHT U.S. ONE. FINE QUALITY NOW 


* * #99 


6. A carload.of Idaho potatoes was shipped in car PFE 44585 
on September 15, 1952, from Burley, Idaho, to respondent at * * *, 
billed “closed.” 


7. On or about September 15, 1952, complainant prepared and 
mailed to respondent an invoice covering the potatoes in car PFE 
44585, which contained 250 100-lb. bags Utilities and 110 100-lb. 
bags U.S. No. 1, at $4.70 and $5.70 per bag, respectively. The 
invoice contained the following notation: 

“Sold through * * *. We had to bill this car closed.” 
A sight draft was attached to the invoice in the amount of 


$1,344.80, drawn on respondent by complainant and payable to 
the * * * of * * *, through the * * °. 


8. On September 19, 1952, respondent was notified by the bank 
that it had a sight draft for respondent. Upon calling at the bank, 
respondent learned that the carload of potatoes ordered through 
the broker from complainant had been shipped and billed to 
respondent “closed,” requiring payment of the draft at the time 
of delivery. Respondent promptly notified the broker that since 
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the shipment of potatoes was not filled “open” as ordered, respond- 
ent was rejecting the shipment and would purchase potatoes 
elsewhere. On the same date, September 19, the broker wired 
complainant as follows: 

“* * * SAY THEY WILL REJECT PFE 44585 UPON AR- 
RIVAL ACCOUNT BILLED CLOSED.” 








9. Complainant did not respond to the broker’s telegram. On 
September 19, 1952, complainant advised-the carrier to change 
the billing to “open”, but did not advise respondent or the broker. 







10. Car PFE 44585 arrived at * * *, at 7:30 a.m., Sunday, 
September 21, 1952. Notice of arrival was given to respondent’s 
bookkeeper on Monday morning, September 22, 1952. Respondent 
refused to accept the carload of potatoes and complainant diverted 
the shipment to * * *, where the potatoes were resold. Complainant 
received net proceeds from the resale amounting to $534.20. 









11. The formal complaint was filed on April 13, 1953, which 
was within 9 months after the cause of action is alleged to have 
accrued. 






CONCLUSIONS 


The basic question to be determined in this proceeding is 
whether there was a contract between the parties for the sale by 
complainant to respondent of a carload of potatoes. Complainant 
alleges in the formal complaint, and * * * testified by deposition, 
that the contract was in writing. No written contract or broker’s 
memorandum of sale was offered in evidence. In its brief, com- 
plainant appears to contend that the written contract consists of 
the broker’s telegram dated September 13, 1952, being the offer 
to purchase, and complainant’s telegram of September 15, 1952, 
addressed to the broker, constituting complainant’s acceptance. 
At a later point in its brief, complainant contends there was a 
binding contract because it tendered to respondent at * * *, on 
September 21, 1952, a carload of potatoes, billed “open.” 


At the oral hearing, * * * testified that on September 12, 1952, 
* * * telephoned and said he had a good deal on potatoes. Accord- 
ing to * * *, he ordered a carload of potatoes to consist of 260 
bags of Utilities, 50 percent 10-ounce, at $4.70 per bag, with the 
balance of the load to be U. S. No. 1, 35 percent 10-ounce and 
larger, at $5.70 per bag, the carload to be billed “open.” Although 
* * * did not testify at the oral hearing or by deposition, the 
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evidence shows that he sent to complainant the two telegrams 
quoted in Finding of Fact No. 4. 

Complainant’s brief implies that its telegram of September 15, 
1952, to the broker should be construed as an unqualified accept- 
ance of the offer contained in the broker’s telegram of September 
13, 1952. It should be pointed out that most of this telegram is 
unintelligible, the only portion which appears to relate to this 
transaction being the first part, reading “Shipping * * * PFE 
44585.” The remainder of the telegram presumably concerns some 
other transaction. In our opinion, complainant’s intention in send- 
ing this telegram was simply to inform the broker that a carload 
of potatoes was being shipped in response to the broker’s tele- 
gram of September 13, 1952. The evidence fails to show whether 
respondent was notified of this telegram by the broker. 


If it was the intention of the parties that the acceptance of 
respondent’s offer was to be the shipment of a carload of potatoes 
in compliance with respondent’s order, then the evidence clearly 
shows there was no acceptance since the carload was not billed 
“open” in accordance with respondent’s order at the time of ship- 
ment. Complainant has also failed to prove that the potatoes 
shipped were of the sizes specified by respondent. In order that a 
binding and enforceable contract may arise out of the doing of 
an act in consequence of an offer, the act must be done in accord- 
ance with the terms and conditions of the offer. 


A shipment which does not conform to the order, in that there 
is a difference in the terms or conditions, or in the kind, or quan- 
tity, of the goods may constitute a counter offer. Such counter 
offer may be accepted by the purchaser, in which event he will 
become bound thereon; or he may reject the shipment, without 
incurring any liability. Shpetner v. Hollywood Credit Clothing 
Company, Inc., 42 A. 2d (D.C.) 522; 77 C.J.S., Sales, § 28 (P. 
642). In this case, submission by the complainant to the respond- 
ent of the invoice and the sight draft, with bill of lading attached, 
amounted to a counter proposal by the complainant pertaining to 
the terms of the billing which was a material part of respondent’s 
original offer to purchase. Such counter proposal required an 
acceptance by the respondent before a contract could be created. 
Upon receipt of the counter offer, respondent not only did not 
accept complainant’s proposal with respect to the billing, but, as 
testified to by * * *, the broker was notified that the carload of 
potatoes was rejected, which, in effect, was notice that negotiations 
were terminated. Complainant, upon learning of respondent’s re- 
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jection of the counter proposal, could not by merely changing the 
billing from “closed” to “open” alter the terms of his counter 
proposal so as to make it constitute an acceptance of the respond- 
ent’s original offer. 

Consideration of all the evidence leads to the ineluctable conclu- 
sion that complainant has failed to establish by a preponderance 
of the evidence that a contract for the sale of potatoes to respond- 
ent came into existence. In the absence of a contract, respondent 
was under no obligation to accept the carload of potatoes upon 
arrival. The complaint should be dismissed. 















ORDER 





The complaint is hereby dismissed. 
Copies hereof shall be served upon the parties. 








(No. 4274) 


MAINE POTATO GROWERS, INC. v. ORRELL PRODUCE COMPANY AND 
A. G. SHORE COMPANY. PACA Docket No. 6012. Decided May 


18, 1955. 


Evidence—Presumption—Receipt of Letter Duly Mailed— 
Failure to Object to Memorandum and Confirmation of 
Sale Deemed to Have Been Received 


Where complainant alleged that it sold potatoes through respondent-agent to 
respondent-purchaser but that respondent-purchaser refused to specify 
shipping instructions causing complainant to sustain damages, and where 
respondent-purchaser denied the purchase or that respondent-agent was 
its authorized agent, held, that the mailing of a copy of the memorandum 
of sale and complainant’s confirmation of sale to respondent-purchaser 
gives rise to the presumption of its receipt, and as respondent-purchaser 
has not introduced sufficient evidence to overcome this presumption, said 
respondent’s failure to object to the contents indicates assent. Under the 
circumstances respondent-purchaser’s rejection of the potatoes was with- 
out reasonable cause and in violation of Section 2 of the Act, and repara- 
tion should be awarded to complainant. 


Mr. George V. Blanchard, of Blanchard and Flora, and Mr. Floyd L. Hard- 
ing, both of Presque Isle, Maine, for complainant. Mr. Fred M. Parrish, 
Jr., for respondent, Orrel Produce Company, and Mr. Norwood Robinson, 
of McKeithen and Graves, for respondent, A. G. Shore Company, both 

of Winston Salem, North Carolina. Mr. Frederick W. Woodley, Presiding 

Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
The informal complaint was filed October 27, 1952. The formal 
complaint was filed April 13, 1953, and an amendment was filed 
August 4, 1953. It is alleged that on or about August 13, 1952, 
complainant contracted to sell to respondent Orrell Produce Com- 
pany two carloads of potatoes; that this respondent refused to 
specify shipping instructions; and that by reason of such refusal 
complainant sustained damages of $1,080, for which reparation 
is requested. Complainant alleges, in the alternative, that if re- 
spondent A. G. Shore Company was not authorized to sign the 
contract as agent for respondent Orrell Produce Company then 
it made a false and misleading statement for a fraudulent pur- 
pose and is liable for the damages sustained by complainant. 

A copy of the report of investigation made by the Department 
and a copy of the formal complaint were served upon respondent 
Orrell Produce Company on April 23, 1953, and upon respondent 
A. G. Shore Company on April 24, 1953. A copy of the report of 
investigation was served upon complainant on April 25, 1953. A 
supplemental report of investigation was served upon Orrell Pro- 
duce Company on July 10, 1953, and upon the other two parties 
on July 13, 1953. Copies of the amendment to the formal com- 
plaint were served upon respondents on August 27, 1953. 

Respondent A. G. Shore Company filed an answer on April 30, 
1958, alleging that it acted as agent for complainant in the trans- 
action and that Orrell Produce Company contracted to purchase 
the two carloads of potatoes on the terms quoted by complainant. 
This respondent denies any liability to complainant. 

Respondent Orrell Produce Company filed an answer on May 8, 
1953, denying that A. G. Shore Company was its authorized agent 
in any dealings with complainant or that it received a memoran- 
dum of sale from A. G. Shore Company. This respondent alleges 
it never entered into any contract with A. G. Shore Company for 
the purchase of potatoes. An oral hearing was requested by this 
respondent. 

The oral hearing was held at Winston-Salem, North Carolina, 
on April 12, 1954. All parties were represented by counsel. Wit- 
nesses testifying at the hearing were James L. Hutcheon, com- 
plainant’s assistant sales manager, Frank E. Scott, an employee 
of A. G. Shore Company, and Walter E. Orrell and Bennie S. 
Orrell, Sr., of Orrell Produce Company. Each party filed a brief. 
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FINDINGS OF FACT 


1. Complainant Maine Potato Growers, Inc., is a corporation 
whose address is Presque Isle, Maine. 


2. Respondent Orrell Produce Company is a partnership com- 
posed of Walter E. Orrell and Bennie S. Orrell, Sr., whose address 
is 519 North Cherry Street, Winston-Salem, North Carolina. Re- 
spondent A. G. Shore Company is individually owned by A. G. 
Shore, whose address is P. O. Box 931, Winston-Salem, North 
Carolina. At the time of the transaction involved herein, both 
respondents were licensed under the act. 


8. On or about August 13, 1952, in the course of interstate 
commerce, complainant contracted to sell to respondent Orrell 
Produce Company two carloads of U. S. No. 1, Size A, 2-inch 
minimum, Blue Goose brand, Katahdin potatoes, each car con- 
taining 450 100-pound bags, for shipment at buyer’s option of 
one carload during November at $4.60 per bag and the other car- 
load during December at $4.70 per bag, f.o.b., $200 deposit per 
car required. 


4. Respondent A. G. Shore Company negotiated the foregoing 
contract and prepared a broker’s memorandum of sale setting 
forth the terms agreed upon. Copies of the memorandum dated 
August 13, 1952, were sent to and received by complainant and 
respondent Orrell Produce Company, and no objections were 
made to any of the terms contained therein. 

5. On or about August 20, 1952, complainant prepared and 
signed as seller a standard confirmation of sale showing the sale 
of 2 carloads of potatoes to respondent Orrell Produce Company. 
This confirmation was sent to respondent A. G. Shore Company 
with the request that it be sent to respondent Orrell Produce 
Company for signature and return, together with the deposit of 
$200 per car. Respondent Orrell Produce Company did not sign 
and return the confirmation although requested to do so on sev- 
eral occasions by respondent A. G. Shore Company. The deposit 
of $200 per car was not paid. 


6. On November 24, 1952, complainant wired respondent 
Orrell Produce Company for shipping instructions on the one 
carload of potatoes to be shipped in November. Orrell Produce 
Company sent the following wire in reply: 

“We haven’t bought any Maine Potatoes and refuse to accept 
any.” 
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7. In contemplation of performance of the contract with re- 
spondent Orrell Produce Company, complainant contracted on 
August 18, 1952, with Fred Warman, Inc., Presque Isle, Maine, 
for two carloads of potatoes on the same terms as described in 
Finding of Fact No. 3, less $40 per car brokerage to complainant. 
Following the repudiation by Orrell Produce Company of its con- 
tract, complainant, being unable to resell the potatoes, agreed 
with Warman to a cancellation of one carload on Nevember 29, 
1952, and the other carload on January 5, 1953, for the difference 
between the contract prices and the market values of the potatoes 
on the dates of cancellation, being $3.50 and $3.40 per bag, 


respectively. 


8. There is due and owing to complainant from Orrell Pro- 
duce Company $1,080. This amount consists of the loss sustained 
on the November shipment of $1.10 per bag (the contract price 
of $4.60 less the market value of $3.50) or $495, and the loss on 
the December shipment of $1.30 per bag (the contract price of 
$4.70, less the market value of $3.40) or $585. 


9. The formal complaint was filed on April 13, 1953, which 
was within nine months after the cause of action accrued. 


CONCLUSIONS 


The principal question in this proceeding is whether Orrell 
Produce Company on or about August 13, 1952, entered in a con- 
tract through A. G. Shore Company, as broker, to purchase two 
carloads of potatoes from complainant. 


At the oral hearing Frank Scott, an employee of A. G. Shore 
Company, testified that on August 18, 1952, he had a telephone 
conversation with Walter Orrell who gave him an order for the 
purchase of two carloads of Katahdin potatoes to be shipped dur- 
ing the months of November and December; that the order was 
placed with and confirmed by complainant; that Walter Orrell 
was advised the sale had been confirmed; and that he prepared 
a memorandum of sale setting forth the agreed terms and mailed 
the original to Orrell Produce Company and a copy to complain- 
ant. Scott testified further that a week or so later he received 
a confirmation of sale from complainant which he sent to Orrell 
Produce Company for signature. According to the witness, he 
called Walter Orrell several times during September 1952 con- 
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cerning the signing and return of the confirmation, and Walter 
Orrell advised either that his father had to sign them, his 
father had the contracts, or he would see about them. Scott testi- 
fied, however, that at no time did Walter Orrell deny purchasing 
the potatoes. 


Complainant’s exhibit No. 1 was identified by Scott as being 
the seller’s copy of the memorandum of sale which he had pre- 
pared. Complainant’s exhibit No. 9 is a copy of a letter dated 
October 7 addressed to Orrell Produce Company by A. G. Shore 
Company requesting return of the signed confirmation. Scott tes- 
tified that he sent this letter. Respondent Shore’s exhibit No. 2 
is the teletype conversation between the broker and complainant 
on August 13 wherein the former asked for confirmation of two 
carloads of potatoes for “Orrell Produce” and the latter confirmed 
on the terms specified. 


Walter Orrell testified that he was the buyer for his firm; that 
in the summer of 1952, he had conversations every day or so 
with Scott who gave him prices on future booking of potatoes; 
but that he never gave Scott an order. This witness denied receiv- 
ing the memorandum of sale, the confirmation of sale, or the 
broker’s letter of October 7. Further, he denied knowing of the 


purported purchase until the receipt of complainant’s telegram 
of November 24, According to Walter Orrell, Scott called several 
times in September asking if he had received any contracts for 
the purchase of Maine potatoes and he replied in the negative. 
Admittedly, he made no inquiry of Scott concerning the nature 
of such contracts. 


Bennie S. Orrell, Sr., the father of Walter Orrell, testified that 
he received the broker’s letter of October 7 but not the memoran- 
dum or confirmation of sale. He stated he called the letter to his 
son’s attention and asked him if he had purchased any potatoes 
and Walter replied he had not. 


Scott testified that the buyer’s copy of the memorandum of sale 
dated August 13, 1952, and complainant’s confirmation of sale 
were each placed in a stamped envelope with the broker’s return 
address thereon and mailed to Orrell Produce Company. Proof 
that a letter was duly mailed gives rise to the presumption of its 
receipt by the sendee. John H. Postel v. Phil Peck Co., Inc., 10 
A.D. 82. Respondent Orrell has not introduced sufficient evidence 
to overcome this presumption. 














PERISHABLE AGRI. COMMODITIES ACT, 1930 
Cite as 14 A.D. 399 


404 





In view of the convincing testimony of the broker and the cor- 
roborating documentary evidence it is concluded that on or about 
August 13, 1952, Orrell Produce Company contracted to purchase 
and complainant contracted to sell two carloads of potatoes on 
the terms set forth in the broker’s memorandum of sale. 


Respondent Orrell Produce Company next contends in its brief 
that it had no contract with complainant because this respondent 
did not sign complainant’s confirmation of sale or pay the $200 
deposit per car. Presumably, the argument here is that a trade 
usage exists which makes a contract for the purchase and sale 
of produce for shipment at a specified date in the future unen- 
forceable unless the contract is in writing and signed by both 
the buyer and seller. In support of its contention, this respondent 
cites “Rule C of Part II of the Standard Rules and Definitions of 
Trade Terms for Fruit and Vegetable Industry,” which are 
printed on the reverse side of the broker’s memorandum of sale. 
This rule reads as follows: 

“Rule C (advisory)—‘Future Sales or Purchases’ Sales or 

purchases made for future shipment or delivery should be 

under written contract, stating as nearly as practicable the 

date or dates of shipment, together with grades, terms, etc.” 
Since this rule specifically states it is advisory in nature, not 
mandatory, it falls far short of establishing a trade usage. Fur- 
thermore, it is entirely possible that the words “written contract” 
were intended to include a broker’s memorandum of sale such as 
was issued in this transaction. 

In this same connection, Walter Orrell testified that all com- 
panies require signed contracts on future shipments. He admitted, 
however, that he had not purchased any potatoes for future ship- 
ment until] 1954. James L. Hutcheon testified that he considers a 
contract of purchase and sale to be binding when it is confirmed 
by teletype, wire or telephone. He testified further that although 
he sends a standard confirmation of sale to the broker for the 
signature of the buyer in every future sale he does not consider 
a signed confirmation essential to the existence of the contract but 

‘merely a good business practice for purpose of his records. It is 
concluded that Orrell Produce Company has failed to establish 
any trade usage concerning contracts for the purchase and sale 
of produce for future shipment. 


Little need be said with respect to the failure of Orrell Produce 
Company to pay the deposit. The contract required this respondent 
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to pay a total deposit of $400. Its failure to pay this amount was 
a breach of contract which complainant could and did waive. 


With respect to damages, James L. Hutcheon testified that on 
August 13, 1952, in contemplation of performance of the contract 
with Orrell Produce Company, complainant contracted with Fred 
Warman, Inc., Presque Isle, Maine, for two carloads of potatoes 
on the same terms as those in complainant’s contract with Orrell 
Produce Company, except that complainant was to be paid $40 
per car brokerage. He further testified that following the repudia- 
tion by Orrell Produce Company he tried to resell the two carloads 
of potatoes which complainant had available for shipment to 
Orrell Produce Company, but being unable to do so he agreed with 
Warman to a cancellation of one carload on November 29, 1952, 
and the second carload on January 5, 1953, by paying Warman the 
difference between the contract prices and the highest market 
quotations for such potatoes contained in the Federal Market 
News Service Reports for Presque Isle on the dates of cancellation 
less the agreed brokerage. The market quotations are $3.50 for 
November 29, 1952, and $3.40 for January 5, 1953. Accordingly, 
complainant requests as damages on the November shipment the 
difference between the contract price of $4.60 per bag and the 
market value of $3.50, and on the December shipment the differ- 
ence between $4.70 and $3.40 per bag, making total damages of 
$1,080. 

Orrell Produce Company contends in its brief that complainant 
failed to use due diligence in minimizing the loss. The argument 
here is that complainant should have resold the potatoes after 
waiting a reasonable time (which is said to be less than six weeks) 
for the return of the signed confirmation. This argument appar- 
ently is based on the theory that failure to return the signed 
confirmation constituted a repudiation or anticipatory breach of 
the contract. The contract did not require a signed confirmation; 
hence, the failure to sign and return the confirmation was not a 
breach. It was not until November 24, 1952, that complainant was 
definitely advised by Orrell Produce Company of its denial of the 
contract. Furthermore, a repudiation of a contract or an anticipa- 
tory breach does not accelerate the time fixed for performance 
and the proper measure of damages is the same as if the breach 
had not occurred until the time fixed in the contract. Denunzio 
Fruit Co. v. Associated Distributors, 79 F. Supp. 117 (S.D. Calif. 
1948). 
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The repudiation of the contract by Orrell Produce Company 
constituted a rejection without reasonable cause in violation of 
section 2 of the act. Reparation should be awarded complainant in 
the amount of $1,080, with interest, and the facts should be 
published. Since there is no evidence that A. G. Shore Company 
violated section 2 of the act, the complaint as to this respondent 
should be dismissed. 


ORDER 


Within 30 days from the date hereof, respondent Orrell Produce 
Company shall pay to complainant as reparation the sum of 
$1,080, with interest thereon at the rate of 5 percent per annum 
from February 1, 1953, until paid. 

The complaint as to respondent A. G. Shore Company is hereby 
dismissed. 

The facts and circumstances as set forth herein shall be 
published. 

Copies hereof shall be served upon the parties. 


(No. 4275) 


BANANA DISTRIBUTORS, INC. v. KEYSTONE BANANA CO. AND/OR 
SCRANTON BANANA Co. PACA Docket No. 6318. Decided May 
20, 1955. 


Evidence—Burden of Proof—Set-Off—Failure to Prove 
Allegations in Answer—Failure to Pay Balance of Pur- 
chase Price 


The burden of proof is upon respondent to establish alleged set-offs against 
complainant’s claim for the unpaid balance due on two truckloads of 
bananas sold and delivered to respondent. Where respondent fails to 
sustain this burden, failure to pay the agreed purchase price is in 
violation of Section 2 of the Act, and reparation should be awarded 
complainant in the amount of the unpaid balance. 


Dismissal—Failure to Sustain Burden of Proof 


In a proceeding against “A” and/or “B” and at the oral hearing respondent 
““B” assumes responsibility and exclusive liability, if any, for the trans- 
action, the complaint will be dismissed as to respondent “A” where there 
is no evidence connecting “A” with the transaction. 
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Mr. Louis Shron, of New York, New York, for complainant. Mr. Joseph P. 
Murphy and Mr. Michael R, Shehadi, both of Scranton, Pennsylvania, 
for respondents. Mr. Champe T. Broaddus, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Informal complaint was received on April 23, 1954 and a formal 
complaint was filed on May 24, 1954. Complainant seeks an award 
of reparation in the amount of $876.58, alleged to be the unpaid 
balance due for two truckloads of bananas sold respondents on 
February 11, 1954 and March 1, 1954, respectively. 

A copy of the formal complaint and a copy of the Department’s 
report of investigation were served, by registered mail, upon Key- 
stone Banana Co. on July 28, 1954, and on Scranton Banana Co. 
on July 29, 1954. A copy of the Department’s report of investiga- 
tion was served, by registered mail, upon complainant on July 28, 
1954. By answer filed August 17, 1954 respondents admit the 
purchase of the two truckloads of bananas and liability to com- 
plainant in the amount of $253.51. However, by way of set-off 
respondents contend that complainant had agreed to deduct 
$174.05 from the invoice price of the truckload purchased on 
February 11 by reason of defects in the bananas and had also 
agreed to allow respondents credits aggregating $449.02 on prior 
transactions between the parties. 

An oral hearing was held in Scranton, Pennsylvania, on Febru- 
ary 3, 1955, at which both complainant and respondents were 
represented by counsel. Neither party filed a brief. 


FINDINGS OF FACT 


1. Complainant, Banana Distributors, Inc., is a corporation 
whose address is 30 Vesey Street, New York, New York. 


2. Respondent, Scranton Banana Co., is an individual, Badi 
Joseph Hashem, doing business as Scranton Banana Co., whose 
address is 30 Lackawanna Avenue, Scranton, Pennsylvania. At 
the time of the transactions involved herein, this respondent was 
not licensed under the act, but was subject to license and was 
subsequently issued a license upon payment of accrued arrearage. 


3. Respondent, Keystone Banana Co., is an individual, Thomas 
Jos. Hashem, doing business as Keystone Banana Co., whose last 
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known business address was 155 South Pennsylvania Avenue, 
Wilkes-Barre, Pennsylvania. At the time of the transactions in- 
volved herein this respondent was licensed under the act. 


4. The two truckloads of bananas involved in this dispute 
were purchased from complainant by Scranton Banana Co. and 
insofar as Keystone Banana Co. may have been connected with 
the transactions it was a purchaser from Scranton Banana Co. 


5. On February 11, 1954, in the course of interstate commerce, 
complainant, by oral contract, sold to Scranton Banana Co. a 
truckload of bananas comprised of 156 stems and weighing 8,490 
pounds at the agreed price of $6 per cwt., f.o.b. New York City, 
for a total invoice price of $513.65 including a service charge of 
$4.25. 


6. On March 1, 1954, in the course of interstate commerce, 
complainant, by oral contract, sold to Scranton Banana Co. a 
truckload of bananas comprised of 175 stems and weighing 9,965 
pounds at the agreed price of $7 per cwt., f.o.b. New York City, 
for a total invoice price of $702.53 including a service charge of 
$4.98. 

7. The bananas specified in the above findings were loaded on 


a truck operated by or for Scranton Banana Co. and transported 
from New York City to points in the State of Pennsylvania. 


8. Complainant has received payment of $339.60 on the truck- 
load sold on February 11, 1954, leaving an unpaid balance due 
thereon of $174.05. Complainant has received no payment on the 
invoice price of $702.53 for the truckload sold on March 1, 1954, 
resulting in an aggregate balance due complainant of $876.58, no 
part of which has been paid. 


-9. Formal complaint was filed on May 24, 1954, which was 
within 9 months after the causes of action accrued. 


CONCLUSIONS 


While the complaint in this proceeding names Keystone Banana 
Company and/or Scranton Banana Company as respondents, it 
was admitted at the oral hearing that Scranton Banana Company 
was the purchaser in the transactions involved herein and that 
insofar as Keystone Banana Company may have been connected 
with the transactions it was a purchaser from Scranton Banana 
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Company. Further, that the liability, if any, for the amount in 
dispute is that of Scranton Banana Company. Accordingly, as 
hereinafter used the word respondent refers to Scranton Banana 
Company only. 


This dispute involves two truckloads of bananas complainant 
sold respondent by oral contracts on February 11, 1954 and March 
1, 1954, respectively. In each instance the bananas were loaded on 
a truck operated by or for respondent for transportation from 
New York City to Scranton, Pennsylvania. Respondent’s answer 
admits the purchase of the bananas at the agreed prices alleged 
in the complaint and at the oral hearing the parties, through 
counsel, stipulated that the balance of $174.05 due on the first 
load has not been paid and that no payment had been made on the 
total invoice price of $702.53 for the second load. Respondent’s 
contention, as set forth in the answer, is that complainant agreed 
to a credit of $174.05 on the first load by reason of defective 
condition of the merchandise and that complainant had also agreed 
to credits on prior transactions aggregating $449.02. Respondent’s 
answer admits liability to complainant in the amount of $253.51, 
being the difference between the aggregate of credits claimed, i.e., 
$623.07, and the total of $876.58 sought by complainant. 


The only witness appearing for respondent was Joseph J. 
Hashem. The gist of his testimony was that he had been told by 
his brother, Thomas Hashem, that respondent was entitled to 
certain rebates (or credits) from complainant. Concerning the 
contention that the bananas in the first load were defective and 
for this reason complainant had agreed to a credit (or rebate), 
his only testimony supporting this position was that he had been 
told by Mr. Sol Palitz, Vice President of complainant, “Go ahead. 
Take the bananas. I will take care of it,” or words to that effect 
(Tr. pages 17, 18, 33 and 34). He had no knowledge of the amount 
of the alleged credit nor any substantial information concerning 
it. In general, his testimony was characterized by vagueness. 
Though he was the truck driver or, at least, in charge of the truck 
that regularly hauled bananas purchased by respondent from 
complainant, his testimony as a whole raises considerable doubt 
that he could specifically recall the two truckloads of bananas 
involved in this dispute. The invoices concerning the prior trans- 
actions in connection with which it is respondent’s contention that 
complainant had agreed to credits aggregating $449.02 were not 
produced in evidence nor was any other evidence introduced in 
support of respondent’s contention to this effect. In contrast, 
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Palitz testified unequivocally that no agreement had been made 
with respondent for any credits whatsoever. Further, that any 
consideration shown respondent was reflected exclusively in the 
pricing of merchandise to respondent which, according to his 
testimony, was often below the market price. 


We conclude that respondent has failed to establish the allega- 
tions in the answer by way of set-off against complainant’s claim 
and that respondent’s failure to pay the agreed purchase price for 
the two truckloads of bananas is a violation of section 2 of the act. 
Reparation should be awarded complainant in the amount of 
$876.58, with interest, and the facts and circumstances should be 


published. 


ORDER 


Within 30 days from the date of this order respondent, Scranton 
Banana Co., shall pay to complainant as reparation, $876.58, with 
interest thereon at the rate of 5 percent per annum from April 1, 
1954, until paid. 

The complaint is dismissed as to Keystone Banana Co. 

The facts and circumstances set forth herein shall be published. 


Copies hereof shal] be served upon the parties. 


(No. 4276) 


PERRICH BROs., INC. v. HENRY L. WALL PRODUCE ASSOCIATION. 
PACA Docket No. 6014. Decided May 20, 1955. 


Evidence—Consignment—Purchase and Sale 


Where complainant alleged that respondent consigned three carloads of 
cucumbers to complainant to be sold for the account of respondent and, 
as an accomodation to respondent, complainant made cash advances to 
respondent and disposition of the cucumbers resulted in deficits to 
complainant which respondent has failed to pay, but respondent con- 
tended that it was a straight-out purchase deal, held, that inasmuch as 
the invoices failed to mention commission and other profit, they are 
more consonant with consignment than outright sale, and as the tele- 
grams between the parties were appropriate only to shipments on con- 
signment, the transaction was a consignment, and respondent’s failure 
to pay complainant a sum equal to the deficits is in violation of Section 2 
of the Act for which complainant should be awarded reparation. 
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Mr. Irving Coopersmith, of New York, New York, for complainant. Mr. L. 
Barbee Ponder, of Ponder and Ponder, of Amite, Louisiana, for respond- 
ent, Mr. William H. Pierce, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
An informal complaint was filed on December 3, 1952, and a for- 
mal reparation complaint was filed on February 10, 1953. Com- 
plainant alleges, in substance, that on or about September 25, 
1952, in the course of interstate commerce, complainant and re- 
spondent entered into an oral agreement whereby and where- 
under respondent agreed to ship on consignment to complainant 
three carloads of cucumbers and complainant agreed (1) to sell 
such produce for and on behalf of respondent, (2) to remit to 
respondent the net proceeds of sale, and (3) to make to respon- 
dent accommodation advances totaling $2,550.00 in amount, as 
follows: against the first carload of cucumbers, $1,000.00 ; against 
the second carload, $750.00; and against the third carload, 
$800.00; that respondent, thereafter and pursuant to said agree- 
ment, did ship from the State of Louisiana on consignment to 
complainant at the City and State of New York, “the kind, qual- 
ity, grade and size of cukes called for under said agreement,” in 
railway cars bearing respectively the code letters and numbers 
FGEX 59259, PFE 60942 and PFE 42823; that accommodation 
advances were made by complainant, as agreed, by means of a 
draft drawn by respondent against each of said cars; that com- 
plainant, upon arrival of the cucumbers at specified destination, 
proceeded to sell the same for respondent’s account, then ren- 
dered to respondent true and correct accounts of sales; and that 
there is due and owing to complainant from respondent the sum 
of $722.98, which represents a deficit incurred in connection with 
the sale of cucumbers in car FGEX 59259; the sum of $978.39, 
which represents a deficit incurred in connection with the sale 
of cucumbers in car PFE 60942; and the sum of $1,058.00, which 
represents a deficit incurred in connection with the sale of cucum- 
bers in car PFE 42823, making a total deficit of $2,759.37. 


A copy of the formal complaint and a copy of the report of 
investigation made by the Department were served upon respon- 
dent by registered mail on May 5, 1953. On May 1, 1953, a copy 
of the report of investigation was served upon counsel for com- 
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plainant by registered mail. Respondent’s answer and counter- 
claim were filed on June 2, 1953, and a copy thereof was served 
by registered mail upon complainant’s counsel] on June 4, 1953. 


In the answer, respondent denies the major allegations of the 
complaint; and, by way of counterclaim, respondent alleges, in 
substance, that respondent, in the course of interstate commerce, 
between September 27, 1952, and October 2, 1952, purchased for 
the account of and shipped to complainant the three carloads of 
cucumbers aforesaid; that complainant accepted delivery of the 
produce and sold the same for complainant’s account; that com- 
plainant, as “guaranteed cash advances,” honored drafts drawn 
by respondent against cucumbers shipped, as follows: against 
aforesaid car FGEX 59259, $1,000.00; against aforesaid car PFE 
60942, $750.00; against aforesaid car PFE 42823, $800.00; and 
that complainant, although paying drafts covering the cash ad- 
vances, as agreed, had refused to pay respondent the balance of 
f.o.b. costs owing upon said cars of cucumbers, as shown by 
respondent’s invoices, plus the ‘usual commission” of $150.00 per 
car, said deficiencies totaling $1,834.15. 

Complainant filed a reply to respondent’s counterclaim on June 
15, 1953, and a copy thereof was served by registered mail upon 
counsel for respondent on June 18, 19538. 

An oral hearing was held in New Orleans, Louisiana, on July 
5, 1954. Both complainant and respondent were represented by 
counsel. The deposition of Thomas J. Perrich, of complainant 
firm, was offered and received in evidence on behalf of complain- 
ant. Henry L. Wall, respondent herein, testified at the hearing 
for himself. Willie E. Wilde, former branch manager of Living- 
ston State Bank, at Albany, Louisiana, (Miss) Irma Hutchinson, 
of respondent’s firm, and Maurice Easterly, a produce broker 
from Denham Springs, Louisiana, also testified at the hearing for 
respondent. A brief was filed by counsel for complainant. 


FINDINGS OF FACT 


1. Complainant, Perrich Bros., Inc., is a corporation, whose 
post office address is 336 Washington Street, City and State of 
New York. At the time of the transaction here involved, com- 
plainant was licensed under the Act. 


2. Respondent is an individual, Henry L. Wall, doing business 
under the firm name of Henry L. Wall Produce Association, 
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whose post office address is Springfield, Louisiana. At the time 
of the transaction here involved, respondent was licensed under 
the Act. 


3. On or about September 25, 1952, in the course of interstate 
commerce, complainant and respondent entered into an oral con- 
tract which provided that respondent would consign to complain- 
ant, and that complainant would sell for the account of respon- 
dent, three carloads of cucumbers. The contract also provided 
that complainant would make respondent a cash advance against 
each carload, based on the f.o.b. cost thereof, as hereinafter 
indicated. 


4. Pursuant to said contract, respondent shipped cucumbers 
by rail from the State of Louisiana, on consignment to complain- 
ant in railway cars FGEX 59259, PFE 60942 and PFE 42823, 
which arrived in New York City, the proper destination, on the 
3rd, 6th and 8th of October, 1952, respectively. 


5. As an accommodation to respondent, complainant made 
cash advances to respondent, totaling $2,550.00 in amount, against 
the cucumbers when shipped, by honoring drafts when presented 
for payment, which had been drawn by respondent as follows: 
$1,000.00 against car FGEX 59259; $750.00 against car PFE 
60942 ; $800.00 against car PFE 42823. 


6. As each carload of cucumbers arrived at destination, com- 
plainant notified the agent of the railroad company that respon- 
dent was the beneficial owner thereof, whereupon such produce 
was inspected, unloaded and disposed of by complainant for the 
account of respondent. Complainant and respondent were in tele- 
graphic communication, each with the other, about market con- 
ditions and disposal of the cucumbers. There took place between 
complainant and respondent an exchange of telegrams, as follows: 


a. On September 26, 1952, from complainant to respondent: 
“RETEL CUKES GOOD DEMAND SHIP SOON AS 
READY EXTRA FANCIES 5.00 FEW 550 FANCIES 
4.00-4.50 HIGH AS 5.00 ON SEVERAL MARKS AD- 
VISE.” 


b. On September 27, 1952, from respondent to complainant: 
“RETEL WIRE, BUT WAS TOO LATE. I HAVE AL- 
READY MADE ARRANGEMENTS ON CAR TODAY. 
WIRE OR CALL ME MONDAY ON MARKET CONDI- 
TION AND I WILL SEE IF I CAN GET YOU A CAR.” 
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. On September 29, 1952, from complainant to respondent: 
“CUKES STILL IN GOOD DEMAND GET CAR OR 
TRUCK OUT SOON AS POSSIBLE REGARDS.” 


. On September 29, 1952, from respondent to complainant: 
“DIVERTED CAR NUMBER FGEX 59259 THAT WAS 
SHIPPED SATURDAY WITH 369 FANCY CUKES. 17 
SMALL, 28 LARGE, 26 CHOICE. THOUGHT WOULD 
BE BETTER THAN LOADING TRUCK TODAY. 
SHOULD HAVE IT THURSDAY OR FRIDAY. DREW 
DRAFT FOR $1,000.” 


. On October 8, 1952, from complainant to respondent: 

“CUKES AT STANDSTILL SELLING 2.00-2.25-2.50 
FEW HIGHER. THINK BEST HOLD 2 CARS ORDER 
GIVE MARKET CHANCE CLEAN UP CARRYOVERS. 
WILL HOLD CARS UNLESS YOU INSTRUCT OTH-~* 
ERWISE.” 


On October 8, 1952, from respondent to complainant: 
“RE UR WIRE CONCERNING CUKE PRICES. I 
THINK ACCORDING TO COLD WEATHER THROUGH- 
OUT THE STATE IT WOULD BE WISE TO HOLD 
CAR AND TRY GET MORE MONEY WHICH WE ARE 
TAKING A BIG LOSS AT THOSE PRICES. TRY TO 
DO BEST YOU CAN.” 


. On October 9, 1952, from complainant to respondent: 
“CUKES BALANCE CLEANED UP SAME PRICES 
WIRED YESTERDAY. WILL HOLD OTHER AS PER 
EXCHANGE OF WIRES. BEAN MARKET * * *.” 


. On October 14, 1952, from complainant to respondent: 
“CUKE MARKET DEMORALIZED 43 LOADS HERE 
TODAY MANY UNSOLD WILL ADVISE SALES TO- 
MORROW BEANS HOT * * *,” 


On or about October 14, 1952, from complainant to re- 
spondent : 

“PACIFIC 42823 SELLING 1.00 FEW HIGHER. THIS 
CAR INSPECTED BY GOVERNMENT ALSO SHOW 
DISEASE SUNKEN AREAS ETC. GREATLY DIS- 
APPOINTED WITH QUALITY MUST INSIST ON 
CHECK FOR DEFICITS AS ACCOUNTINGS MAILED.” 
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j. On October 20, 1952, from complainant to respondent: 
“BALANCE 60942 SOLD .50-.75-1.00 THESE CUKES 
DISEASED WHEN SHIPPED COPY OF GOVERN- 
MENT REPORT YOU MAILED TO US SHOWS SAME 
CANNOT UNDERSTAND WHY YOU SHIPPED THAT 
KIND OF MERCHANDISE AS FANCY QUALITY.” 


Disposition by complainant of the cucumbers resulted in deficits 
on the three cars as follows: 
On car FGEX 59259, a deficit of $ 722.98 


On car PFE 60942, a deficit of 978.39 
On car PFE 42823, a deficit of 1,058.00 


Total deficits $2,759.37 


Complainant rendered to respondent an accounting showing the 
sale of cucumbers in car FGEX 59259 at $1,011.75 and the ex- 
pense items, consisting of freight, inspection, cartage, handling 
and commission, in the total sum of $734.73, also the aforesaid 
advance of $1,000.00 against said car, resulting in the deficit of 
$722.98, as stated. Complainant rendered to respondent an ac- 
counting showing the sale of cucumbers in car PFE 60942 at 
$449.50 and the expense items, consisting of icing charges, freight, 
demurrage, inspection, cartage, handling and commission, in the 
total sum of $677.89, also the aforesaid advance of $750.00 
against said car, resulting in the deficit of $978.39, as stated. 
Complainant rendered to respondent an accounting showing the 
sale of cucumbers in car PFE 42823 at $415.13 and the expense 
items, consisting of freight, Government inspection, cartage, 
handling charges and commission, in the total sum of $673.13, 
also the aforesaid advance of $800.00 against said car, resulting 
in the deficit of $1,058.00, as stated. 


7. Invoices dated September 27, 1952, September 30, 1952, 
and October 2, 1952, respectively, rendered by respondent to com- 
plainant, show f.o.b. costs of the three carloads of cucumbers as 
follows: 

Cucumbers in car FGEX 59259, $1,375.65; 
Cucumbers in car PFE 60942, 1,349.25; and 
Cucumbers in car PFE 42823, 1,210.25 


Total $3,935.15 


8. Respondent has failed, neglected and refused to pay com- 
plainant the amount of deficits on the three carloads of cucum- 
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bers or any part thereof. There is now due and owing by respon- 
dent to complainant the sum of $2,759.37. 


9. A formal reparation complaint was filed on February 10, 
1958, which was within nine months after the cause of action 
accrued. The counterclaim was filed on June 2, 1953, which was 
within nine months after the alleged cause of action accrued. 


CONCLUSIONS 


The principal issue to be decided is whether the contract in- 
volved represents “a consignment deal,” as contended by com- 
plainant, or “a straight-out purchase deal,” with a “commission” 
to respondent, as respondent contends. The contract was nego- 
tiated over long-distance telephone by Thomas J. Perrich, presi- 
dent of complainant firm, and respondent, Henry L. Wall, whose 
testimonies concerning the crucial facts are in conflict. Unfortu- 
nately, the contract was not immediately confirmed in writing by 
either party to the other; and the consequent misunderstanding 
or dispute is understandable. 


The evidence shows that in the spring of 1952 respondent had 
consigned some beans to complainant who sold the same for re- 
spondent’s account, and that respondent was not satisfied with 
the “returns” therefrom. According to testimony of respondent, 
negotiations in regard to the cucumbers in question took place at 
the beginning of the cucumber season and, by Perrich, the cucum- 
ber market in New York City “was quoted about $2.00 higher 
than it was anywhere else in the United States.” (Tr. 27) Per- 
rich testified emphatically that the transaction was one of con- 
signment and that the advances of cash ($2,550.00), as against 
produce shipped, were made by complainant as an accommoda- 
tion to respondent, pursuant to agreement with respondent. 


Respondent, referring to telephonic conversations with Perrich, 
testified he inquired of Perrich “on what terms he would handle 
my cucumbers” (Tr. 7); that Perrich said, “I would like for you 
to go ahead and load me these cucumbers, say, a car every other 
day to your account. Let me handle them to your account” (Tr. 9) ; 
that respondent thereupon replied, “Mr. Perrich, I can’t. I’ve not 
got that kind of money to put into these cucumbers * * *” (Tr. 
10); that Perrich then asked, “How much would you have to 
have?” (Tr. 13); and that respondent answered, ‘Well, half or 
two-thirds of the cost of the car of cucumbers, f.o.b.” (Tr. 13). 
Respondent testified that he told Perrich he would rather have it 
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“a straight out cash deal.’”’ Respondent’s testimony was further to 
the effect that he was to purchase the cucumbers for complainant, 
that complainant was to make the advances, and that respondent 
was then to receive the balance of his f.o.b. cost, plus a “‘commis- 
sion.” (Tr. 26) The testimony shows that agreement was reached 
with respect to the drawing of a draft by respondent against each 
car of cucumbers when shipped, in an amount not to exceed 
$1,000.00. Respondent admitted on cross-examination that there 
was no definite agreement with complainant in regard to any com- 
mission respondent was to receive in connection with the trans- 
action. According to testimony of respondent, it was his under- 
standing complainant would satisfy him as to the commission or 
else there would be “a split in the commission,” and that he, 
respondent, considered $150.00 per car as a commission to which 
respondent was legally entitled. Respondent further testified com- 
plainant had promised to satisfy respondent with “a commission” 
at the end of the season or as invoices were mailed by complainant 
to respondent. (Tr. 20-21-26) Perrich, of complainant firm, on 
cross-examination, categorically denied there was made any men- 
tion whatever of a commission. (Com. Dep. 19) 


The testimony of Wilde, the banker, concerning telephonic con- 
versation had with him by Perrich in regard to the handling of 
drafts fails to shed much light on the nature of the contract. 
Admitting he was unable to quote Perrich, word for word, Wilde 
testified (Tr. 55) the essence of the conversation was this: “He 
(Perrich) was authorizing Mr. Wall through some manner to 
purchase some produce for him and in said authorization he (Wall, 
the respondent) was to draw drafts on Perrich Bros. on the 
produce shipped, with bill of lading attached.” Wilde further 
testified that he knew not whether the cucumbers, the subject 
matter of this dispute, were to be consigned to complainant, and 
that all shipments are by consignment insofar as he had ever 
known. (Tr. 60) Miss Hutchinson, of respondent firm, testified 
that the drafts drawn by respondent on complainant were pre- 
pared and deposited by her in the bank, in accordance with in- 
structions from respondent. She was not qualified to testify con- 
cerning the terms of the contract, not having listened to the tele- 
phonic conversation during which the contract was consummated. 
Easterly, the produce broker who testified for respondent, knew 
nothing about the terms of the contract. The value of his testi- 
mony lies in his enumeration of and comments on the three main 
types of loading arrangements common in the produce business; 
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namely, (1) outright sales, (2) consignments, and (3) drawing 
accounts, these being otherwise known as (1) purchase, (2) com- 
mission, and (3) joint deal. (Tr. 76-77) On cross-examination, 
Easterly indicated that accommodation advances in connection 
with consignment shipments were not unheard of; further, that 
invoices may be issued by the shipper in such cases, if the parties 
have so agreed. (Tr. 78) 

The invoices rendered by respondent to complainant show f.o.b. 
costs only. Conspicuous is the absence on the invoices of any claim 
of commission or other profit to respondent, as seller. At least 
some reference to a commission or other profit should have been 
entered on the invoices, if they were intended to relate to outright 
sales or “straight-out purchase” deals. With omission of such vital 
factor as profit, the invoices are more consonant with sales on 
consignment. There is some merit to respondent’s contention that 
the accounts of sale rendered by complainant may be self-serving 
declarations, but they are nonetheless admissible to prove such 
facts as may be disclosed thereby. It is concluded that the accounts 
of sale, as rendered, harmonize only with contracts of consign- 
ment. We turn finally to the telegrams exchanged by the parties, 
particularly to the two of October 8, 1952. In one, complainant 
informed respondent: “WILL HOLD CARS UNLESS YOU IN- 
STRUCT OTHERWISE.” In the other, respondent made reply as 
follows: 

“* * * T THINK ACCORDING TO COLD WEATHER 
THROUGHOUT THE STATE IT WOULD BE WISE TO 
HOLD CAR AND TRY GET MORE MONEY WHICH WE 
ARE TAKING A BIG. LOSS AT THOSE PRICES. TRY TO 
DO BEST YOU CAN.” 


Respondent’s reply was tantamount to instructions which would 
be appropriate only to shipments on consignment or to joint ven- 
tures. Such instructions have no relation to produce sold outright, 
as respondent claims was the situation here. 


We have considered whether from the evidence the transaction 
might be construed as a joint venture. When tested by their intent, 
it is clear that the parties to this controversy were not associated 
as joint adventurers. While sharing of profits unquestionably was 
discussed by the parties, there was no evidence whatever that they 
even mentioned during contract negotiations how losses were to 
be shared, should they occur. The terms of a joint venture should 
be definitely settled by agreement, either express or implied, as 
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to sharing of losses as well as to sharing of profits. No presump- 
tion as to sharing will be indulged. Cray, McFawn & Co. v. Heg- 
arty, Conroy & Co., 27 F. Supp. 93 (S.D. N.Y. 1939), affirmed, 
109 F. 2d 443 (2d Cir. 1940). Moreover, creation of the relation 
of joint adventurers hinges on actual intention of the parties. 
Daspit v. Sinclair Refining Co., 199 La. 441, 6 So. 2d 341 (1942) ; 
Mason v. Rose, 176 F. 2d 486 (2d Cir. 1949). Then, to negate any 
suggestion of joint venture, respondent, to whose benefit such 
arrangement would inure, testified that the transaction was not 
a “joint deal,” although complainant had offered to handle it as 
such. (Tr. 25-26) 


It is concluded that the contract here involved is one of consign- 
ment. In view of this ruling, we must declare ourself on the objec- 
tions filed by respondent to complainant’s deposition. No consid- 
eration has been given to any hearsay testimony contained in the 
deposition, as it was without probative value. We have herein- 
before expressed our opinion anent self-serving declarations. We 
now address ourself to respondent’s objection to the taking of the 
deposition before a Notary Public whose address is the same as 
that of counsel for complainant. It is the contention that for the 
reason stated the Notary Public would not be “disinterested.” The 
deposition was taken by submission of interrogatories, and there 
was no evidence of improper conduct on the part of the Notary 
Public. In the absence of such evidence, admission of the deposi- 
tion in evidence at the hearing was proper. 

We conclude that respondent’s failure to pay complainant the 
amount of deficits incurred in handling the cucumbers constitutes 
a violation of Section 2 of the Act. Complainant should be awarded 
reparation in the amount of $2,759.37, plus interest. Respondent’s 
counterclaim is without merit and should be dismissed. The facts 
should be published. 


ORDER 

Within 30 days from the date hereof, respondent shall pay to 
complainant, as reparation, the sum of $2,759.37, with interest 
thereon at the rate of 5 percent per annum from November 1, 
1952, until paid. 

Respondent’s counterclaim is dismissed. 

The facts and circumstances as set forth herein shall be 
published. 

Copies hereof shall be served upon the parties. 
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(No. 4277) 


JIMMIE SHMON v. KENCHIN DENVER LOOKINGBILL. PACA Docket 
No. 6241. Decided May 20, 1955. 


Purchase and Sale by Description—Inspection—Warranty 
—Evidence—Failure to Establish Allegations in Defense 


Where respondent purchased a carload of U.S. #2 grade California potatoes 
from complainant after inspection of two sacks of potatoes near. the 
door of the car, held, such inspection or opportunity for inspection of all 
the potatoes does not necessarily make a transaction a purchase after 
inspection, and as the sale was for U.S. #2 grade California potatoes 
as represented by complainant, the transaction was a sale by description 
with a warranty that the produce was as represented, but inasmuch as 
respondent failed to show any breach of warranty as to grade or that 
complainant agreed to help dispose of the produce, the respondent has 
failed to sustain his burden of proof as to his defense and is liable for 
the balance of the purchase price. The respondent is also liable to 
complainant for the purchase price of onions sold by complainant to 
respondent as no defense was offered denying such liability. 

Mr. J. L. Rothchild, of Houston, Texas, for complainant. Mr. George L. 
McGhee, of Houston, Texas, for respondent. Mr. Louis W. Bone, Pre- 
siding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Formal complaint was filed on March 19, 1954. Complainant seeks 
an award of reparation in the amount of the unpaid balance of 
the purchase price of a carload of potatoes and 75 sacks of onions 
allegedly sold and delivered to respondent in September and 
December 1953. 

A copy of the formal complaint, together with a copy of the 
investigation report prepared by the Department, were served 
on the respondent on May 7, 1954. A copy of the investigation 
report was served on the complainant on May 6, 1954. Respon- 
dent filed an answer on May 18, 1954, alleging: (1) That the 
potatoes were of inferior grade and quality; and (2) breach of 
contract on the part of complainant in that the complainant failed 
to assist the respondent in selling the potatoes as he had agreed 
to do. Respondent requested an oral hearing. 

An oral hearing was held in Houston, Texas, on October 25, 
1954. Only complainant was represented at the hearing by coun- 
sel. Each party was present and testified in his own behalf. 
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FINDINGS OF FACT 


1. Complainant is an individual, Jimmie Shmon, whose post 
office address is 505-507 Western Union Building, Houston, Texas. 


2. Respondent is an individual, Kenchin Denver Lookingbill, 
whose post office address is 6801 Sidney, Houston, Texas. At the 
time of the transactions involved herein, respondent was not 
licensed under the act, but was subject to license; and respondent 
subsequently paid an arrearage fee to cover the period of the 
transaction involved herein. 


3. On or about September 23, 1953, in the course of interstate 
commerce, complainant, by oral contract, sold and respondent 
purchased, one carload of U. S. No. 2 potatoes, containing 360 
sacks, at an agreed price of $3.00 per sack, after a doorway in- 
spection by respondent of the potatoes then on track at Houston, 
Texas. The potatoes were shipped from Las Vinas, California, in 
car PFE 43152, and arrived in Houston on or about September 
23, 1953. Respondent unloaded the shipment and made resales of 
the potatoes. 


4. The total purchase price of the carload of potatoes is 
$1,080.00. Respondent paid complainant $300.00 on October 15, 
1953, $50.00 on October 26, 1953, and $30.00 on November 10, 
1953, leaving due and unpaid the sum of $700.00. 


5. On or about December 9, 1953, in the course of interstate 
commerce, by oral contract, the complainant sold and respondent 
purchased 75 sacks of U. S. No. 1 yellow jumbo onions at $1.40 
per sack, plus lec per sack checking charges, for a total price of 
$105.75, after inspection of the onions on track by respondent. 
The onions were shipped from Vale, Oregon, in car PFE 67095, 
and arrived at destination on or about the date of sale. Respon- 
dent received the onions and made no complaint with respect 
thereto. 


6. The total purchase price of the 75 sacks of onions is 
$105.75, no part of which has been paid by respondent to com- 
plainant. 


7. The formal complaint was filed on March 19, 1954, which 
was within nine months after the causes of action accrued. 








422 PERISHABLE AGRI. COMMODITIES ACT, 1930 
Cite as 14 A.D. 420 


CONCLUSIONS 


Considering first the contract terms, it is alleged in the formal 
complaint and complainant so testified at the hearing, that he 
sold to respondent one carload of U. S. No. 2 California potatoes ; 
and the invoice rendered by complainant to respondent shows a 
sale of potatoes of this description at a delivered price. From his 
testimony received in evidence at the hearing and from respon- 
dent’s answer, it appears that respondent inspected at least two 
sacks of the potatoes near the doorway of the car then on track 
in Houston, Texas, and prior to entering into the agreement with 
complainant. However, the fact that respondent inspected some 
of the potatoes, or had an opportunity for inspection of some or 
all of them, does not necessarily make the transaction a purchase 
after inspection with no warranties. National Produce Distribu- 
tors v. Ellsworth Bros., 12 A.D. 1234, 1239; Accord, Fort Pitt 
Bag v. Leedom & Worrall Co., 12 A.D. 892. Respondent also 
alleges that complainant represented the produce as U. S. No. 2 
grade California potatoes. We conclude upon the evidence of 
record that the transaction herein was a sale by description, and 
that complainant expressly warranted the produce to be U. S. No. 
2 California potatoes. 

Respondent unloaded and made resale of the potatoes. Having 
accepted the shipment, respondent is liable for the purchase price 
thereof, less any damages which he can establish he sustained as 
a result of breach of contract on the part of complainant. The 
next question, therefore, is whether or not the potatoes delivered 
by complainant met contract requirements. 

Respondent alleges in his formal answer that the potatoes were 
“of an inferior grade and quality, about 60 percent of the pota- 
toes being of a grade to be properly classed as culls.”’ Respondent 
further alleges that the two sacks of potatoes near the doorway 
of the car which he inspected were of satisfactory quality, but 
that the bulk of the stock in the car could not be sold as U. S. No. 
2 California potatoes. According to complainant’s testimony, the 
potatoes graded U. S. No. 2 at shipping point, and were pur- 
chased by him on the basis of such grade. Respondent has empha- 
sized the fact that the carload of potatoes at the time of arrival 
in Houston lacked 5 days of having been in transit one month 
from the point of origin. No federal inspection was made of the 
potatoes in Houston upon arrival. Respondent admits having 
inspected at least two sacks of the potatoes near the car door 
while the potatoes were on track. There is no evidence, however, 
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that the potatoes available for inspection in the car doorway were 
not representative of the quality of the potatoes elsewhere in the 
car. Moreover, it does not appear that respondent ever notified 
complainant of an intention to reject the potatoes as inferior in 
quality or to claim damages based upon such alleged inferior 
quality. It appears that complainant knew nothing of respon- 
dent’s contention as to the quality of the potatoes until respon- 
dent’s formal] answer was filed. It is undisputed that on October 
15, 1953, October 26, 1953, and November 10, 1953, respondent 
made partial payments on the purchase price of the potatoes 
totaling $380, the last payment being made nearly two months 
after respondent had taken delivery of the potatoes. At no time 
during the Department’s investigation of the informal complaint 
did respondent deny his liability for the amount claimed. We con- 
clude that respondent has failed to sustain the burden upon him 
of proving that the potatoes inspected by him at the doorway of 
the car were not representative of the shipment; and respondent 
has likewise failed to prove by a preponderance of the evidence 
his allegation that the potatoes failed to meet the contract grade 
specified. 

Respondent also contends that complainant breached one of the 
terms of the contract by failing to assist him in the disposition 
of the produce. Complainant testified that he made no promise to 
respondent relative to assisting him in disposing of the shipment. 
We hold that respondent has failed to sustain the burden of proof 
upon him as to this issue. 

We conclude that respondent is liable to complainant for the 
purchase price of the potatoes amounting to $1,080, less the pay- 
ments totaling $380, leaving a balance due on the shipment of 
$700. Respondent does not deny liability for the onions, and is 
liable for the full purchase price thereof, amounting to $105.75, 
no part of which has been paid. Respondent’s failure to pay the 
total balance due of $805.75 is a violation of Section 2 of the act, 
for which reparation should be awarded complainant. 


ORDER 


Within 30 days from the date hereof, respondent shall pay to 
complainant as reparation $805.75, plus interest thereon at the 
rate of 5 percent per annum from January 1, 1954, until paid. 

The facts and circumstances as set forth herein shall be 
published. 

Copies hereof shall be served upon the parties. 
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(No. 4278) 


Tony Russo & Sons v. Louis E. BONARDI. PACA Docket No. 6467. 
Decided May 20, 1955. 


Failure to Pay Balance of Purchase Price of Fruit and 
Vegetables—Default 


Where complainant alleged that he sold and delivered three carloads of fruit 
and vegetables to respondent but respondent failed to pay the full 
purchase price, and respondent did not file an answer to the complaint, 
held, respondent’s failure to answer constitutes a waiver of oral hearing 
and an admission of the facts alleged in the complaint, and respondent’s 
failure to pay the full purchase price is in violation of Section 2 of the 
Act, and complainant should be awarded reparation in the amount of 
the unpaid balance. 

Mr. Fred E. Weisgal, of Baltimore, Maryland, for complainant. Miss Lenore 
H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Informal complaint was filed on October 26, 1954. A formal com- 
plaint was filed on February 2, 1955. Complainant seeks an award 
of reparation in the amount of the balance of the purchase price 
of three lots of fruit and vegetables sold and delivered to respond- 
ent in January 1954. 

A copy of the report of investigation made by the Department 
was served upon complainant’s attorney on February 25, 1955. A 
copy of the report of investigation and a copy of the formal com- 
plaint were served upon respondent on February 26, 1955. Copies 
of a supplemental report of investigation dated April 21, 1955, 
were also served on complainant’s attorney and the respondent. 


At the time of service of the formal complaint, respondent was 
notified in writing that an answer thereto should be filed within 
20 days after such service and that, in accordance with Section 
47.8(c) of the Rules of Practice, failure to file an answer would 
constitute a waiver of oral hearing and an admission of the facts 
alleged in the complaint. Notwithstanding such notice, respondent 
has not filed an answer. The issuance of an order, is, therefore, 
authorized without further proceedings. 
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FINDINGS OF FACT 


1. Complainant is an individual, Anthony Russo, doing busi- 
ness as Tony Russo & Sons, whose address is 303 South Charles 
Street, Baltimore, Maryland. 

2. Respondent is an individual, Louis E. Bonardi, whose ad- 
dress is 740—9th Street, Durham, North Carolina. At the time of 
the transactions involved herein, respondent was licensed under 
the Act. 

3. In the course of interstate commerce and by oral contract, 
complainant sold to respondent three lots of fruit and vegetables 
which were shipped on the dates and terms indicated. 





1954 
Jan. 5 150 Pkges. Wh. potatoes at $ .97% f.o.b. $146.25 
5 Pkges. Apples at 4.25  f.oib. 21.25 
7 Pkges. Peppers at 6.00  f.o.b. 42.00 
10 Pkges. E. Grapes at 3.50 ~~ f.o.b. 35.00 
5 Pkges. Del. apples at 4.75  f.o.b. 23.75 
5 Pkges. Rutabagas at 1:65 f.0.b. 8.25 
7 Bags Carrots at 1.25 f.o.b. 8.75 
15 Pkges. Onions at 1.10 fob. 16.50 
10 Pkges. Onions at 2.00  f.o.b. 20.00 
10 Bu. Carrots at 1.25  f.o.b. 12.50 
5 Pkges. Cello carrots at 4.25  f.o.b. 21.25 
9 Pkges. 88 apples at 4.85  f.o.b. 43.65 
10 Pkges. Idaho (potatoes) at 2.00  f.o.b. 20.00 
7 Pkges. Lettuce at 2.00  f.o.b. 14.00 
$433.15 
Jan. 18 3 Pkges. Pears at $4.35 f.o.b. $ 13.05 
125 Pkges. Potatoes at 1.00 f.o.b. 125.00 
35 Pkges. Potatoes at .45_~ f.o.b. 15.75 
10 Pkges. Onions at 1.15 = f.o.b. 11.50 
10 Pkges. Beets at 1.65  f.o.b. 16.50 
10 Pkges. Carrots at 1.85  f.o.b. 18.50 
5 Pkges. Apples at 4.25  f.o.b. 21.25 
4 Pkges. Del. apples at 5.15  f.o.b. 20.60 
5 Pkges. R. apples at 3.50  f.o.b. 17.50 
4 Pkges. Lemons at 4.75  f.o.b. 19.00 
10 Pkges. Idaho (potatoes) at 2.00  f.o.b. 20.00 
10 Pkges. Cabbage at 1.10  f.o.b. 11.00 
5 Pkges. St. Apples at 4.25  f.o.b. 21.25 
10 Pkges. Potatoes at .90 f.o.b. 9.00 
40 Pkges. Potatoes at 80 f.o.b. 32.00 





$371.90 
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Jan. 29 150 Pkges. Potatoes at $1.07% f.o.b. $161.25 
50 Pkges. Onions at 1.10 f.o.b. 55.00 

15 Pkges. R. Apples at 3.75 f.o.b. 56.25 

5 Pkges. St. Apples at 4.25 f.o.b. 21.25 

8 Pkges. St. Apples at 3.00 f.o.b. 24.00 

5 Pkges. Del. Apples at 6.10 fob; 25.50 

$343.25 

Patel Jie eh a. $1,148.30 


4. Three lots of fruit and vegetables meeting the specifications 
of the foregoing contract of sale were shipped by truck from 
Baltimore, Maryland, to respondent at Durham, North Carolina. 
Respondent accepted the fruit and vegetables in compliance with 
said contract of sale, and made no complaint with respect thereto. 


5. The total purchase price of the three lots of fruits and 
vegetables is $1,148.30, of which only $350 has been paid, leaving 
due and owing by respondent to complainant the sum of $798.30. 


6. An informal complaint was filed on October 26, 1954 which 
was within 9 months after the cause of action accrued. 


CONCLUSIONS 


Failure of respondent to file an answer to the formal complaint 
constitutes a waiver of oral hearing and an admission of the facts 
alleged in the complaint, as provided in the Rules of Practice 
(7 CFR 47.8(c)). 

In a letter addressed to the Department in November 1954, 
respondent admitted the indebtedness, but pleaded inability to pay 
because of business reverses. 

Respondent’s failure to pay promptly to complainant the full 
agreed purchase price of the three lots of fruit and vegetables is 
in violation of Section 2 of the Act. Complainant should be 
awarded reparation in the amount of $798.30, with interest, and 
the facts should be published. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, the sum of $798.30, with inter- 
est thereon at the rate of 5 percent per annum from February 1, 
1954, until paid. 

The facts and circumstances set forth herein shall be published. 

Copies hereof shall be served upon the parties. 
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DISMISSAL—INSTITUTION OF COURT PROCEEDINGS 
(No. 4279) 


PACA Docket No. 6364. Dismissed May 12, 1955. Shimmel, Hill 
& Hill, of Phoenix, Arizona, for complainant. Mr. Irving Cooper- 
smith, of New York, New York, for respondent. Respondent pro 
se. Mrs. Ilene M. Crigler, Presiding Officer. Order by Thomas J. 
Flavin, Judicial Officer. 


DISMISSALS—SETTLEMENT BETWEEN PARTIES 
(No. 4280) 


PACA Docket No. 6328. Dismissed May 17, 1955. Mr. Floyd L. 
Harding, of Presque Isle, Maine, for complainant. Lessner & Rott- 
ner, of Manchester, Connecticut, for respondent. Mr. James A. 
O’Donnell, Presiding Officer. Order by Thomas J. Flavin, Judicial 


Officer. 


(No. 4281) 


PACA Docket No. 6332. Dismissed May 17, 1955. Mr. David 
Siskind, of New York, New York, for complainant. Donovan & 
Higgins, Boston, Massachusetts, for respondent. Mr. James A. 
O’Donnell, Presiding Officer. Order by Thomas J. Flavin, Judicial 
Officer. 


(No. 4282) 


PACA Docket No. 6365. Dismissed May 23, 1955. Van Dyke & 
Dellenback, of Medford, Oregon, for complainant. Mr. Ned Stein, 
of Philadelphia, Pennsylvania, for respondent. Mr. Frederick W. 
Woodley, Presiding Officer. Order by Thomas J. Flavin, Judicial 
Officer. 





